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PKEFACE, 



The frequent use of the instruments which 
form the subject of the following pages, and 
the niunerous applications that are made to 
the courts respecting them, have induced 
the Author to hope that this small work 
may not be unacceptable to the general 
practitioner. He can, of course, claim no 
credit to himself except for industry in col- 
lecting the cases and accuracy in detailing 
them, while even here, he is not so confident 
as to believe that he may not in some in- 
stances need the indulgence of the profession. 

B. C. R. 

3. Inner Temple Lane. 
April, 1844. 
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INTRODUCTION. 



Of the various methods by which a creditor 
may obtain security for an ascertained debt, 
that most frequently adopted is to procure 
from the debtor his consent to a judgment in 
a real or supposed suit at law. The latter 
is often disposed to yield such consent, in 
consideration of delay or other advantageous 
terms being offered him ; whilst the creditor 
gains the benefit of having his simple con- 
tract debt converted into a judgment one, by 
which, without carrying on a trial through 
all its various stages, he may, generally 
speaking, pursue the same summary process 
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vm INTKODUCTION. 

for its recovery as though a verdict had been 
recorded in his favour. 

The Legislature, however, perceiving the 
danger of allowing creditors to obtain from 
persons, under the pressure of misfortune, 
authorities of so high and binding a charac- 
ter, has, for their protection, imposed certain 
formalities on the execution of these instru- 
ments, which are absolutely necessary to 
their validity. 

The secresy, too, with which such trans- 
actions may be entered into, affording an easy 
mode by which an undue preference may be 
shown to one creditor at the expense of the 
rest, it has been enacted that judgments of 
this kind, the result of an imderstanding be- 
tween the parties, shall, where the defendant 
has become bankrupt, be less available than 
those which are consequent upon a suit ad- 
versely commenced and terminated by the 
decision of some competent tribunal. There 
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are in practice three modes of proceeding by 
which these Friendly Judgments, as they are 
termed, may be secured : — by Warrant of 
Attorney ; by Cognovit ; and by Consent to 
a Judge's Order for Judgment: each of 
which it is now proposed to treat of sepa- 
rately. 
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Page 7h 
Note (/). 6 Sc. N. R. 222- S. C. 

PageS^ 
A Warrantor Attorney authorised certain per-* 
sons to appear for the defendant as of last Hilary 
Term, next Easter Term, or any other subsequent 
term, and then and there to receive a declaration 
in an action of debt, and thereon to confess the 
same, or else to suffer judgment, &c. to pass 
against me in this action and to be forthwith 
entered up, &c. Judgment having been entered 
up on the 4th January in Michaelmas Vacation 
as of Michaelmas Term, and a rule having been 
obtained to discharge the defendant, on the 
ground that the judgment had not been signed 
pursuant to the warrant, this Court made the 
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rule absolute but without costs. Bird v. Man* 
ningy 8 Jur. Rep. 175. 

Page 144. 
Note (y) 1 1 M- & W. 571. S. C. 

Page H5. 

Trover will lie against a sheri£P, who, having 
before a fiat in bankruptcy seized a bankrupt's 
goods under a judgment founded on a Warrant 
of Attorney, sells them subsequently to a fiat 
issued within two months after the execution, 
and after notice of the act of bankruptcy. 

The effect of the 108 s. of 6 G. 4. c. 16. is to 
vary the operation of the writ itself, and to enact 
that such an execution shall not be carried into 
effect for the benefit of the creditors. Cheston 
y- Gibbs, S D. N. S. 420. 13 L. J. R. Ex. 53. 
2 Law Times, 124. S. C. Edwards v. Evansy 
2 Law Times, 150. S. P. 

Page 190. 
A stipulation in the defeazance of a Warrant 
of Attorney that it should not be necessary to 
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apply to the Court for leave to sign a judgment 
on it after a year and a day, is valid, and dis- 
penses with the necessity of any such application. 
Sherran v. Marshall and Hall, 13 L. J. R. 
Q.B. 66. . 



WARRANTS OF ATTORNEY. 



It was formerly necessary that the attomies in 
a cause should receive from the plaintiff and 
defendant, respectively, an appointment in writ- 
ing, authorising them to conduct the suit to its 
termination. This was called the Warrant of 
Attorney, and it was absolutely requisite that 
it should be filed in court before judgment. It 
operated as a complete substitution of the at- 
torney for the party himself, rendering his acts 
and admissions altogether binding on the person 
who employed him. Moreover, neither the 
plaintiff nor the defendant could change an at- 
torney once appointed, without procuring the 
express leave of the court, and such is now the 
law with regard to this particular point, although 
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a recent rule of court («), which renders it un- 
necessary to file the Warrant of Attorney to sue 
or defend, has virtually annulled the practice of 
making these appointments in writing. 

Instead, however, of a bare nomination of an- 
other to prosecute or defend, the client might 
engraft upon the instrument an additional power, 
to be exercised absolutely or on certain specified 
conditions. This power he was prevented after- 
wards from disputing, and, when granted by a 
defendant, it gave rise to what is now technically 
understood by a Warrant of Attorney. 

In substance it is a written authority directed 
to an attorney, empowering him to appear for 
the defendant, and receive a declaration in an 
action brought or to be brought against him by 
the plaintiff therein named, and thereupon to 
confess the said action or suffer judgment to 
pass by default. In addition to this, there are 
usually some stipulations annexed, to the effect 
that execution shall not issue until the happen- 
ing of certain events, as, for instance, until de- 
fault is made in the payment of a sum of money 



(a) H. T. 4 W. 4. R. 2. 
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at a future day. This is called the defeazance 
of the warrant. It is not necessary to the va- 
lidity of the instrument, but where it exists its 
terms must be strictly fulfilled before the power 
previously given can be exercised. ' 

The Warrant may be given whether an action is 
depending or not. (6) It is sometimes entered into 
quite independently of any other security : some- 
times as an accompaniment to a bond, mortgage, 
or other deed, so that the covenants or agree- 
ments contained in these instruments may be 
enforced, in case of necessity, without the pro- 
cess of a trial. Thus, a Warrant of Attorney 
in ejectment (c?) frequently accompanies leases, t 
secure to the lessor a speedy means of recover- 
ing the property, in case of a breach of the 
covenants on the part of the lessee. In these 
cases the deeds are the principal securities, the 
warrants mere accessories; but frequently in 
cases where a Warrant of Attorney might under 
ordinary circumstances effectuate the intention 



(b) See Badddey v. Shafto, 8 Taunt. 434. ; Reeves v. 
Slater, 7 B. & C. 486. 

(c) See Doe d, Beaumont v. Beaumont, 2 DowL N. S 
972. 

B 2 
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of the parties, it is thought advantageous to take 
a bond at the same time, and for this purpose — 

The Bankrupt and Insolvent Laws, as we shall 
afterwards see, have placed judgments obtained 
on Warrants of Attorney and cognovits in a less 
favourable position than those obtained in ad- 
verse suits. So much so, in fact, that the cre- 
ditor may oflen lose entirely the benefit of his 
judgment. The bond is therefore given in order 
that where bankruptcy or insolvency of the party 
giving it is anticipated^ an action may be com- 
menced adversely upon the bond, and a judg- 
ment obtained which may not be subject to any 
such disadvantages. Where warrants are given 
under these circumstances, they must be quite in- 
dependent of the bond, because, as the judgment 
on the Warrant of Attorney may be signed imme- 
diately, if it purported to be in an action brought 
upon such bond, a plea of judgment recovered 
would be a sufficient answer to any subsequent 
action brought upon the same instrument, (d) 

But where neither bankruptcy nor insolvency 
is contemplated, the warrant should of course be 



(d) 3 Jarman, 637, 
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to enter up judgment as of a suit in which the 
bond, mortgage, or other security, might be 
brought in question. 

STAMP. 

The Warrant of Attorney must be properly 
stamped, and the amount of stamp duty is regu- 
lated by 55 G. 3. c. 184., which affixes the same 
amount of stamp to a Warrant of Attorney, given 
as security for the payment of any sum or sums of 
moneyy or for the transfer of shares in the funds, 
stocks, &c., as is required (e) on a bond for the 
like purpose. This amount varies with the sum 
for which the warrant is given (/) ; but the same 
statute enacts that where such payment or 
transfer shall be already secured by a bond, 
mortgage, or other security, which shall have 
paid the ad valorem duty, or where the party 
giving the warrant shall be in custody under an 
arrest, a fixed duty of 1/. shall be imposed. It 
is settled that the defeazance does not require a 
separate stamp. (^) To bring the warrant within 



(e) See Apfkndix, No. 1. 

(J) Pierpoint t. Gower, 2 Dowl. N. S. 652^655. ; 5 
S. N. R. 605. S. C. 

(^) CkLwihome v. Holbeii, 1 N. R. 279. 
B 3 
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the above exceptive clause, it need not state on 
the face of it that he is in such custody. (A) And 
where the day after the execution such a state- 
ment was, by consent, inserted on the suppo- 
sition that it was necessary, the alteration was 
held an immaterial one, it merely carrying out 
the original intention of the parties, so that a 
new stamp was not required. (A) 

But if the warrant is given by two, and one 
only is in custody, the case is not within the ex- 
ception ; the ad valorem stamp is the proper one^ 
so that if a 1/. stamp only was affixed, the judg- 
ment could not be enforced even against the one 
in custody, although it was a joint and several 
warrant. (J.) It is not, however, essential that 
the instrument be stamped at the time it is 
written ; for if it be improperly stamped, or bear 
no stamp at all^ it may be rendered available 
by applying at the Stamp Office to have it pro- 
perly stamped, on payment of a 5L penalty ; and 
this may "be done at any time before the war- 
rant is actually set aside, although a rule Nisi 



(h) HaHhyv. Manaon, 1 Dowl. N. S. 711. ; 4 M. & G. 
172. S. C. 

(«) Solari v. Torston, 2 P. & D. 338. 



PARTIES. 7 

may have been obtained for that purpose, on the 
ground of a defect in the stamp, (k) It seems 
now, therefore, that the Courts will not entertain 
a motion to set aside a warrant of attorney on 
this ground, the objection being so easily obvi- 
ated by the party against whom it is made. (/) 

OF THE PARTIES TO A WARRANT OP ATTORNEY. 
INFANT. 

The warrant must of course be given by one 
capable by law of appointing an attorney; 
therefore, if it be given by an infant, the Court 
will order it to be delivered up to be can- 
celled (m) ; and this although the debt were for 
necessaries (n), and even although fraud was 
shown on the part of the infant, for the warrant 
is absolutely void, (o) Another reason for thus 



(A) Burtons. Kirhby, 7 Taunt. 174. ; Rosey, Tondinsony 
3 DowL 49. ; Clarke v. Jones, 3 Dovl. 277. ; Brembridge v. 
midman, I Dowl. N. S. 774. 

(/) Hartley v. Manson, I Dowl. N. S. 711 ; 4 M. & G. 
172. S. C. 

(m) Wood V. Heath, 1 Ch. R. 708. n.; Storton v. TonUins, 
2 Bing. 475. 

(n) OUver v. Woodruffe, 7 Dowl. 166. ; 4 M. & W. 650. 
S. C. 

(o) SaundersoH ▼. Marr, 1 H. Bl. 76. 
B 4f 
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deciding was given by the Court in a recent 
case of a cognovit (p) ; viz. that although an in- 
fant may contract for necessaries, he cannot state 
an account, so as to bind himself to the payment 
of a specific sum ; but a jury must decide on the 
reasonableness of the charges. But if infant and 
another join in a Warrant of Attorney, and judg- 
ment be entered up against both, the instrument 
may be vacated as to the infant, and remain good 
as to the other. (9) 

In applying to set aside a warrant on the 
ground of infancy the party must distinctly show 
that he was under age at the time it was given. 
Thus where an affidavit of the defendant stated 
that at the time of signing the warrant he was an 
infant of the age of twenty years or thereabout, 
the Court refused to set aside the warrant, and 
proof of the register of his baptism was held un- 
availing to supply the defect, (r) 

Feme Covert,"} On the same grounds as those 
above mentioned, a feme covert is incapacitated 



(p) Oliver v. Woodruffs 7 Dowl. 166.; 4 M.& W. 650. S. C. 
{q) MoUeux v. St.Anbin, 2 W. Bl. 1 133. ; Wood y.Heath, 
1 Ch. R. 708. n. ; AsUin v. Langton, 4 M. & Sc. 719. 
(r) Weaver v. Stokes, 1 M. & W. 203. ; 4 Dowl. 724. S. C. 



PA.RTIES. y 

from making a warrant of attorney. She cannot 
appear in Court by attorney, and therefore her 
warrrant is absolutely vpid. (s) And this holds 
even where she is divorced a mensd et thoro (jt) ; 
or where the warrant was given by her in an 
assumed name, and the plaintiff was wholly igno- 
rant o^ the marriage (m) ; or where she has lived 
by herself, and acted as a feme sole, (x) How- 
ever, it seems that the Courts will not so readily 
exercise their summary jurisdiction in annulling 
a Warrant or cognovit where fraud or deception 
has been practised by a feme covert making it, 
as they will do in the case of an infant, but they 
frequently refuse to interfere, and leave the 
party to bring her writ of error, (a;) A feme 
sole trader by the custom of London cannot give 
a warrant of attorney, for although she may 
enter into simple contracts without the concur- 
rence of her husband, yet she cannot enter into 
a bond. And on the ground that the husband 



(») Otdds V. Sansom, 3 Taunt. 261. 
(0 Faithome v. Blacquire, 6 M.& S. 73. 
(u) Sdby V. White, 4 Leg. Ob. 849, 
(x) Anon. 1 Salk. 400. ; WtTkins v. WeatherhiU, 3 B & 
P. 220. ; McLean v. Douglas, 3 B. & P. 128. ; see post 

B 5 
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of a feme covert sole trader must be joined in an 
action against her (y), her Warrant of Attorney, 
though not under seal, would be void, as it 
would recognise her as a sole defendant And 
on the same principle a warrant of attorney to 
confess judgment to a feme covert would be 
void {z) ; for it would be an action in which she 
was supposed to sue alone. There appear to be 
certain cases, however, in which women, not- 
withstanding their coverture, may give warrants 
of attorney. They form no exceptions to the 
principles above laid down, but serve still further 
to illustrate them. Where a husband is trans- 
ported beyond the seas, he is considered dmliter 
mortuits — having no legal existence^ until the 
term of his transportation has expired, or perhaps 
until his return to this country, (a) Within that 
time his wife may be dealt with as a feme sole, 
and as such she may sue or be sued, (b) The 



(y) Beard v. Webb, 2 B. & P. 93. Read v. Jewson, 
4 T. R. 362. n. 

(z) Roberts v. Pierson, 2 WUs. 3. 

(a) Carrol v. Blencoe, 4 Esp. 27. 

(6) Sparrow v. Carruthers, cited in Lean v. SchuUz, 2 Bl. 
B. 1197, and in Corbett v. Podnitz, 1 T. R. 7. ; Marsh v. 
Hutchinson, 2 B. & P. 231. 
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like rule holds where the husband is an cUien 
who has deserted this kingdom, leaving his wife 
to act here as a feme sole, (c) The capability of 
suing and being sued as feme sole distinguishes 
these from all other cases of coverture, and there 
seems to be no reason why married women 
under such circumstances may not make valid 
Warrants of Attorney. 

Eacecutor,'] The warrant of one executor, au« 
thorising a judgment to be entered up against all, 
is bad, and will be set aside {d) ; for each of the 
executors has a right to plead, and the warrant 
would estop the others even from denying that 
they were executors. 

Partner,'] As one partner cannot bind another 
by deed, without the latter's consent (e), so he 
cannot give a Warrant of Attorney under seal, 
which will bind the firm. Though a warrant 
executed by one person for himself and his 
partner, in the absence of the latter, but with his 



(e) Walford y. Duchets de Pienne, 2 Esp. 554. ; Franks 
▼. Duchess de Pienne, 2 Esp. 587. ; Marsh ▼. HtUchinson, 
2 B. & P. 231. 

(d) EUoea y. Quash, 1 Str. 20. 

(e) Harrison y. Jackson, 7 T. R. 207. ; Ball y. Demster- 
vUle, 4 T. R. 313. 

B 6 
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consent, will be sufficient to authorise judgment 
against both, (f) But it would seem, on general 
principles of law, that one partner could not bind 
another, even by a parol consent to judgment, 
for partners have only an authority to pledge the 
credit of each other in matters connected with 
the mere business of the partnership, (g) It has 
been expressly decided that after a partnership 
has been dissolved, one partner has no power to 
give a cognovit, binding the firm to pay costs as 
between attorney and client. (A) 

THE CONSIDERATION. 

The Courts will at any time enter into the ques- 
tion of whether or not there has been a good con- 
sideration for a Warrant of Attorney or cognovit, 
and if not, they will set aside the instrument and 
any proceedings that may have been had under it. 
Usuri/,'] If the consideration were an usurious 
one it would be bad (£), but the stipulating for 



(/) Brutton v. Burton, 1 Ch. R. 707. 

(g) Steed V, Salt, 3 Bing. 101. 

(X) Rathbone v. Drdkefard, 6 Bing. 375. 

(t) ReherU v. Goff, 4 B. & Aid. 92. ; Machin v. Deleval, 
Barnes, 52. ; Cook v. Jonesy 2 Cowp. 727. ; Edmonton y. 
Popkin, 1 B. & P. 270. 
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any larger amount of interest than the legal one 
would not be usurious, provided the principal 
were put in risk, and might be lost altogether to 
the lender, (k) The usury laws, however, have 
been much modified of late ; first by stat. 3 & 4« 
W. 4. c. 98. s. 7., by 1 Vict. c. 80., and still more 
recently by 2 & 3 Vict. c. 37. s. 1. which last sta- 
tute enacts that<< Bills or notes made payable at or 
" within twelve months after date thereof, or not 
" having more than twelve months to run, or any 
" contract for the loan or forbearance of money 
" above 1 0/., shall not by reason of any interest 
" taken thereon or secured thereby, be void : 
" provided that nothing herein contained shall 
" extend to the loan or forbearance of any money 
" upon security of any lands, tenements, or he- 
•* reditaments^ or any estate or interest therein." 
This Act was only to continue in force for a 
limited period, but it has been continued by 6 & 7 
Vict. c. 44. to the Ist January, 1846. 

Warrants of Attorney and cognovits, therefore, 
may now be given to secure more than the or- 



(k) Flight V. Chaplin, 2 B. & Ad. 112. ; Murray v. Hard- 
ing, 3 Wils. 390. 
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dinary rate of interest on bills of excliange or 
promissory notes having less than twelve months 
to run, or where the contract was for an amount 
above 10/. (/) But in all other cases of personal 
property, and in all cases respecting lands, where 
Warrants of Attorney or cognovits are given as 
securities ; as, for instance, where a warrant is 
given as a collateral security, together with a 
mortgage, no more than 5L per cent, can be 
reserved. 

Where the transaction is clearly usurious, 
the Courts of Queen's Bench and Exchequer, 
and probably the Common Pleas^ will set aside 
the warrant without imposing any terms, (m) 

Gaming,'} If the instrument be given for a 
gambling debt, it will be set aside ; but where 
bills had been accepted by the defendant for 
such a debt, and they had come bona fide into 
the hands of the plaintiff, without any notice of 
the gaming consideration, the Court refused to 
set aside a cognovit given to the plaintiff for the 



(/) See Connop v. Yeatet, 2 A. & £. 326. 
(m) Post, p. 24. 
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amount, (n) And where a bond and warrant of 
attorney were given by defendant to plaintiff to 
secure a gaining debt, and the plaintiff subse- 
quently sold the debt to S., who went to the 
defendant, and was assured by him that the debt 
was a valid one and would be paid, the Court 
directed the Master to inquire whether S. had 
notice of the gaming transaction, if so, the 
warrant to be set aside, otherwise it was to 
stand, (o) 

Debt barred by the Insolvency of ike Defend* 
afUJ} A creditor of an insolvent withdrew his 
opposition, after stipulating for a promissory note 
for the amount of his debt ; a Warrant of At- 
torney given for the amount of the bill, on action 
brought upon it after his discharge, was declared 
void, (p) An attorney who held a cognovit for 
a debt, agreed with the debtor who was about 
to take the benefit of the Insolvent Act, that 
it should be omitted from the schedule. On 



(») George v. Stanky, 4 Taunt. 68S. 
(o) Davison v. Franklin, 1 B & Ad. 142. 
(p) Rogers v. Kingston, 2 Bing. 441. 
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execution issued on it, afler the insolvent's dis- 
charge, the Court set it aside, (q) A discharged 
insolvent induced one of his creditors to give 
him fresh credit, by executing a Warrant of Attor- 
ney for the old and the new debt ; the Court set 
aside the judgment signed upon the warrant to 
the extent of the old debt, (r) 

So where B. being indebted to C. gave him a 
bill of exchange drawn by one P. upon himself, 
and accepted by him ; B. subsequently took the 
benefit of the Insolvent Act, and was discharged 
from his liability on the bill. P., meantime, had 
been sued upon th% bill by C, and had been 
arrested on judgment obtained in the action. 
B., upon his discharge, in consideration of the 
release of P., gave a Warrant of Attorney to C. 
for the amount of the bill, and also for the costs 
in the action brought against P. Upon applica- 
tion to set aside the judgment and execution, 
the Court held the instrument invalid as to the 
amount of the original debt, but that the judg- 



(q) Tdbram v. Freeman, 2 Dowl. 375. 
(r) Smith V. Alexander ^ 5 Dowl. 13. ; and see Evans y. 
WiUiams, ] C. & M. 30. 
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ment must remain in force for the amount of 
costs, which formed its new consideration, (s) 

But if a defendant gives a bill of exchange for 
a debt from which he has been discharged, and 
an action is brought on that bill, he must plead 
his discharge : and if he give a Warrant of At- 
torney to secure the payment, the court will 
not set it aside, (t) This decision probably rests 
upon the ground that where a party enters into 
a series of transactions, one depending on the 
other, the court will not allow him to allege an 
original objection that he had abundant oppor- 
tunity of taking in the first instance. 

To defrcttui Creditors,'] If the instrument be 
given to a third person to prevent the plaintiff 
in a preceding suit from obtaining execution 
against the property of the defendant, the court 
will set it aside at the instance of the execution 
creditor (u) : but not at that of the defendant 



(») CoUins V. Benton, 9 Dowl. 905. ; Jackson v. Damson, 
4 B. & Aid. 691. 

(0 Philpott y. Ashtt, 1 CM. & R. 85. ; 2 Dowl. 669. 
S. C. See Denne v. Knott, 7 M. & W. 143. 

(tt) Harrod v. Bentm, 8 B. & C. 217.; 2 M. & F. ISa 
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himself, {x) So, where a trader having con- 
tracted a debt, gave a Warrant of Attorney to 
secure its payment specifically, and the creditor 
sought to enforce that security against the goods 
of the debtor in respect of subsequent advances 
made by the creditor, the court, at the instance 
of the assignees, set aside the proceedings. (^) 

Other Cases.'] Where the consideration for 
the warrant is an immoral one, the court will 
set it aside ; as, for instance, where it was given 
to the plaintiff to induce her to live in a state 
of prostitution with the defendant (2?) ; or where 
it was given to induce the plaintiff to compound 
a felony, (a) 

On general principles, an attorney is not per- 
mitted to take from his client any security for 
future costs, and a Warrant of Attorney there- 
fore executed for such a purpose was declared 
void. (5) And where an attachment existed 



S. C. ; Martin v. Martin, 3 B. & Ad. 934. ; Sharpe v. 
Thomas, 6 Bing. 416. 

(x) Duke V. Saunders, 1 Dowl. 522. 

(y) BeU y. Tidd, 9 Dowl. 949. 

(«) James v. Hoskins, Tidd's 9tb edition. 

(o) Ward v. Lloyd, 13 L. J. R. ; C. P. 5. 

(&) Jones y. Hunter, 1 Dowl. 462. ; Holdsworth v. Wake- 
man, 1 Dowl. 532. 
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against an attorney, and he gave to the party 
prosecuting it a Warrant of Attorney as an in- 
ducement to stay the proceedings^ the court 
vacated it. (c) 

But the court will not exercise its summary 
jurisdiction^ unless there is clearly no consider- 
ation, or the consideration is illegal, (d) If any 
doubt exists respecting it, they will frequently 
refer the question to the master to ascertain 
the fact, or else direct an issue to try whether 
there was a consideration or not. (e) 

FORM OF A WARRANT OF ATTORNEY. 

The following is a simple and ordinary form 
of a Warrant of Attorney : — 

To B.F. and G.ff. [A. p. 24..], Gentlemen, 
Attornies of Her Majesty's Court of 
QueerCs Bench [B. p. 24.] (or Common 
Pleas or Exchequer of Pleas)^ at West- 
minster, jointly and severally, or to any 
other Attorney of the same Court. 

These are to desire and authorise you, the 
attorneys above named, or any one of you, or 



(c) Kirwan v. Goodman, 9 Dowl. 330. 

(d) Ward V. Lloi/d, 13 L. J. R. ; C. P. 5. 

(e) See post, 169. 
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any Other attorney of the Court of Queen's Bench 
(or Common Pleas or Exchequer of Pleas) 
aforesaid, to appear for me, A. B, (or us. A, B. 
and CD. ox either of tut) [C. p. 25.] in the said 
court [D. p. 26.] And to receive a declaration 
for me (or us, or either of us) in an action of 
debt [E. p. 28], for /. [F. p. 30] for money 

borrowed at the suit of K Z., his executors or 
administrators. [G. p. 30.] And thereupon to 
confess the same action, or else to suffer a 
judgment by nil dicit or (^herunse [H. p. 31.] to 
pass against me (or us) in the same action, and 
to be thereupon forthwith entered up against 
me (or us or either of us) of record of the said 
court ; and thereupon that execution may issue 
for the said sum of /., together widi costs and 
charges attending the said judgment and exectition 
and sale [I. p. 31.] And I (or we) the said 
A. B. (or A. B. and C, 2>., and each of us) do 
hereby further authorise and empower you the 
said attorneys, or any one of you, after the said 
judgment shall be entered up as aforesaid, for 
me (or us), and in my (or our, or either of our) 
name (or names), and as my (or our) act and 
deed, to sign, seal, and execute a good and suffi- 
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cieni release [K. p. 32.] in the law to the said 
Y, Z., his heirs, executors, and administrators, 
of all and all manner of error and errors, writ 
and writs of error, and all benefit and advan- 
tage thereof, and all misprisions of error and 
errors, defects, and imperfections whatsoever, 
had, made, committed, done, or suffered, or to 
be had, made, committed, done, or suffered, in, 
about, touching or concerning the aforesaid judg- 
ment, or in^ about, touching or concerning any 
writ, warrant, process, declaration, plea, entry, 
or other proceedings whatsoever, of or any way 
concerning the same. And, for what you, the 
said attorneys, or any one of you shall do or 
cause to be done in the premises or any of them, 
this shall be to you, and every of you, a sufficient 
warrant and authority. 

In witness whereof I (or we) have hereunto 
set my (or our) hand and seal [L. p. 33.] (or 
hands and seals) the day of , in the 

year of our Lord one thousand eight hundred 
and forty-three. 

A.B. 
(C. D.) 
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[M. p. 33.] 

Signed, sealed, and delivered in 
the presence of me, Z. 3f., 
and I hereby declare myself 
to be attorney for and on be- 
half of the said A.B. (or A.B. 
and C, D,) expressly named by 
him(or them) (/), and attend- 
ing at his (or their) request, 
for the purpose of explaining 
to him (or them) the nature of 
^ above instrument (g), and 
I also declare that I subscribe 
my name hereto as such at- 
torney. 

L, M. (Signature of defendant's 
attorney.) 

(Witnessed also by me, N, O.) [N. p. 57.] 



(/) These words it seems may be omitted. Oliver v. 
Woodruffe, 4 M. & W. 650. 

(g) Probably ^these words are not essential, but see Hib- 
bert V. Barton, 10 M. & W. 678, where it was held that 
the attorney must appear by the attestation to have been 
employed in the particular transaction. Post p. 52. 
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Defeazance.2 [O. p. 57.] Memorandum — 
The within Warrant of Attorney is given to 
secure the payment from the within named 
A. B, (or A. B> and C. D.) to the within named 
Y. Z, of tha sum of L with interest on 

the day of . And it 

is agreed by the said parties that no action, 
execution, or other process or proceedings, shall 
be commenced, sued out, or prosecuted against 
the said A. B. (or A. B, and C. 2>.), his (or 
their) heirs, executors or administrators, or 
against bis (or their) lands, goods, or chattels, 
upon the judgment to be entered up in pursu- 
ance of the within warrant, until default shall 
happen to be made in payment of the sum above 
mentioned^ and interest for the same as aforesaid. 
[P. p. 59.] And it is hereby agreed, by and be- 
tween the said parties, that it shall not^ in the 
event of the said F.Z.'s delaying to sue out exe- 
cution on the said judgment after a year and a day 
from the signing thereof, be necessary for the said 
Y, Z,y his executors or administrators, to revive 
the said judgment by scire facias [Q. p. 60.] or 
otherwise, and that execution may issue without 
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it. As witness our hands the day and year 
within written. 

A. B. [R.p.62.] 
(C. D.) 
Y. Z. 

We shall now proceed to consider the different 
portions of the warrant in their order. 

A. To whom directed.'] The name of the 
plaintiff's attorney is usually inserted here, toge- 
ther with that of any other, at the option of the 
parties. 

B. In what Court,"] It was formerly more ad- 
vantageous for the plaintiff to obtain a Warrant 
of Attorney in the Court of Common Pleas than 
in either of the others, because that Court would 
not set aside the warrant on account of usury, 
except on the terms of the defendant paying 
the principal due, together with the legal in- 
terest (A) ; whereas in the Queen's Bench and 
Exchequer no such terms were imposed, (i) This 
latter practice, however, appears to be the more 
correct one, and the Common Pleas would now 



(A) Hindu ^r, 0*Brien, 1 Taunt. 113. 
(0 Roberts v. Goff, 4 B. & Aid. 92. 
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probably adopt the course pursued by the other 
Courts. (A) It seems, therefore, immaterial in 
which Court the judgment is authorised to be 
entered. 

C. Parties giving the Warrant'] Where the 
warrant is given by more than one person, the 
insertion of these words is very material, since it 
renders the warrant several as well as joint ; so 
that if one defendant dies, judgment may be en- 
tered up against the survivor, which could not 
be done if the warrant were merely a joint 
one. (/) Where it is given by more than/ two, 
it might be well to use throughout the instru- 
ment the words " us, any or either of us ;" so 
that on the death of one, judgment might be 
entered up jointly against the others. Where a 
Warrant of Attorney was given by two persons to 
enter up judgment on a joint bond against me. 



(Jt) Roberts v. Goff, 4 B. & A. 92. ; Parsons v. Huthwaite, 
2l8t Dec 1829 ; Barnard v. Young, 17 Ves. 44. 

(I) Chancy v. Needham, 2 Str. 1081. ; Raw v. Alderson, 
7 Taunt. 458. ; Gee v. Lane, 15 East, 592. ; Jordan v. Farr, 

2 A. & £. 437. ; v. Hobson, 1 Ch. R. 314. ; Harris 

v. Wade, 1 Ch. R. 322. 

C 
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not uSi the Courts after the death of one^ allowed 
judgment to be entered up against the other, (m) 
D. Reference of the Jud^mentJ] It was for- 
merly usual to insert here the words " as of this 
present (Hilary or other) term, or any other 
subsequent term ;*' and the reason was this :-^ 
When a judgment was signed, it was always con- 
sidered as having reference to the first day of 
the actual term, if signed in term ; but if in 
vacation, as the vacation was looked upon as a 
mere extension of the preceding term, the judg- 
ment related back to the first day of such term, 
and was taken to have been then signed. Now, 
as we shall afterwards see (n), it was always 
necessary that in signing judgment on a Warrant 
of Attorney, the defendant should be living ; but 
owing to this doctrine of relation, if the plaintiff 
signed judgment immediately afler the death, 
and before the first day of the following term, 
the judgment would refer back to the preceding 
term, when the defendant was alive, and the 
proceedings would be regular, (o) Now, how- 



(m) Gladwin v. Scott, Barnes, 53. (n) See post, 98. 
(o) Oades v. Woodward, 1 Salk. 87. ; FuUer v. Jocdyn, 2 
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ever, by a rule of H. T., 4? W. 4?. r. 2., the prac- 
tice of relation is abolished, and it is ordered 
that "all judgments, whether interlocutory or 
" final, shall be entered of record of the day of 
" the month and year, whether in term of vaca- 
" tion^ when Qigned, and shall not have relation 
** to any other djiy : Provided, that it shall be 
" competent for a Court or Judge to order a 
" judgment to be entered nunc pro tunc" The 
above clause may, therefore, now be considered 
as useless^ although if a judgment is authorised 
to be entered of a particular term, judgment 
signed on a particular day of that term would be 
regular, (p) The proviso, reserving power to 
the judges to enter judgments nunc pro tuncy 
only extends to cases where there has been any 
delay on the part of the Court, (q) They will 
never otherwise interfere, (r) 



Str. 882. ; Chancy v. Needham, 2 Str. 1081.; Calvert v. Tom- 
Hn, 5 Bing. 1. ; Price v. Bughes, 1 Dowl. 448, ; SaviUe v. 
Wi&Mhire, Barnes, 270. 

(p) Todd v. GompertZj 6 Dowl. 296. 

(9) Lanman ▼. Lord Audley, 2 M. & W. 535. 

(r) Blackburn v. Godrieh, 9 DowL 337. ; Harden ▼. For^ 
sytk, 1 a B. R. 177. 

C 2 
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E. In what Actum.] Where a bond has been 
given together with the Warrant of Attorney, the 
judgment authorised is usually in debt on bond, 
except as antd (p»4.)- Where no bond is given, 
it is usually in debt for money borrowed, or, as it 
is called, on a muttiatus. Where the object is to 
recover lands, the warrant is given in ejectment. 
The advantage of a judgment in debt is that it 
is a final one ; whereas in assumpsit or covenant 
it is merely interlocutory, and on default made, 
a writ of inquiry might be required to assess the 
damages sustained, before the plaintiff could reap 
the fruits of his judgment. 

It seems now settled that the stat. 8 & 9 W. 3. 
c. 11. s. 8., which requires breaches to be sug- 
gested in debt on bond, does not apply to War- 
rants of Attorney, even when given as a collateral 
security with a bond, although it may be other, 
wise in case of a cognovit, (s) Tindal C. J. in 
giving judgment in the case of Shaw v. Marquis 



( s) Aiuterbury v. Morgan, 2 Taunt. 1 95. ; Shaw v. Mar- 
quis of Worcester, 6 Bing. 385. ; Cox v. Rodbard, 3 Taunt. 
74.; Kxnnerskyy, Mussen, 5 Taunt. 264. ; per Littledale J. 
in James v. Thomas, 5 B. & Ad. 41. 



FORM OF ACTION. 29 

of WbrcesteTf states fully the principle of this ex- 
ception. His lordship says, << As the law stood 
'' at the time this Act was passed, if there was a 
'< judgment in a court of law for a penal sum, 
<< either upon a demurrer or upon a cognovit 
'< actionem, or by default, the defendant was ex- 
<' posed to the danger of an execution for the 
" whole penalt}', and had no mode of preventing 
<' such an inconvenience but by filing a Bill in 
'< Equity; and the statute was penned to prevent 
" such a mischief, by compelling the plaintiflp to 
'< show upon the record in the Court of Common 
'^ Law tlie amount of the debt or damages really 
^' due, and of enabling the defendant to dispute 
*^ such amount before a jury. Thus rendering an 
" appeal to Equity unnecessary. 

" But a Warrant of Attorney to enter up a 
<< judgment as a security for a debt on demand, 
*\ was known in practice to the Courts of Law 
'< long before the passing of the statute of William. 
<< It was a proceeding subject to their cognisance 
« and interference from the earliest times, and 
'< has been regulated by various rules of Court, 
^< as the protection of the defendant or the pur- 
** poses of justice seem to demand. Such an 
c 3 
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<< instrument, therefore, does not appear to be 
" within the mischief of the Act; for the Courts 
" of Common Law might at any time, of their 
" own proper jurisdiction, receive an application 
** and afford redress, if this instrument was made 
" the means of oppression or injustice." 

Where the judgment in ejectment is appropriate, 
it is of course the only one that could answer the 
needful purpose, but in this action the judgment 
is also final. 

F. For what amount.'] The sum usually in- 
serted here is twice the amount to be secured. It 
should always be sufficient amply to cover such 
amount, together with interest and any costs 
that may possibly accrue, (t) 

G. To whom given,] The insertion of these 
words is important, inasmuch as they enable the 
executors or administrators of the plaintiff to 
enter up judgment afler his death. Unless ex- 
pressly authorised they could not do so. (w) And 



(0 See Thornton v. Merredew, 3 B. & P. 362. 

(«) Cowie V. AUawatfy 8 T. R. 257. ; CdUs v. Haderiy 
Barnes, 44. ; Wild v. Sands, 2 Str. 718.; Baldwin v. Atkiny 
2Dowl. 591. 
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even, although in the defeasance it is stated that 
the judgment is given to secure the debt ex- 
pressly to the plaintiff, his executors and adtni" 
nistreUars, yet, if these latter are not mentioned 
in the warrant itself, the death of the plaintiff is 
considered as revoking the warrant (x) If a 
Warrant of Attorney be given to two or more 
persons, on the death of one of them, judgment 
may be entered up by the survivors (y), although 
a ispecific authority be not given; the Court 
drawing a clear distinction between the parties 
In/ whom and those against whom a judgment is 
authorised. 

H. What Judgment^ The judgment usually 
authorised is that by nil dicit. (z) 

I. CostSf Sfc,"] It is sometimes stipulated that 



(x) HenthaU v. Matthew, 7 Bing. 337.; ManviUey. Man- 
vHk, 1 DowL 544.; Short y,Coglin, 1 Anstr. 225. ; Fosters. 
Qaggettj 6 Dowl. 524. ; see Shipton v. Shipton, 1 Dowl. 
518. 

(y) FendaU v. May, 2 M. & S. 76. ; Johnson v. Jenkins, 
1 DowL 367.; BuUd v. Wightman, 1 DowL 545.; Fulcher v. 
Smith, 2 W. BL 1301.; Toddy. Dodd, 1 Wils. S12.; Barnes, 
48. S. C. ; Hind and Clark v. Kingston, 6 DovL 523. 

(z) Seelbrm in the Appendix, No. 10. 
C As 
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the costs shall he calculated as between attorney 
and client. 

K. Release of ErrorsJ^ Probably, in the in- 
fancy of Warrants of Attorney, the release of 
errors was introduced to obviate any objection 
that might arise to a judgment given in a suit 
which had not been commenced and carried on 
in the ordinary course of proceeding, (a) It 
releases all those errors which a defendant was 
capable of releasing ; but there are certain 
errors of fact which may be taken advantage of 
at any time^ and which are consequently not 
affected by the release. As, for instance, the 
coverture or infancy of the defendant. Where 
either of these is assigned as the ground of 
error, it is clear that the release could not be 
pleaded^ since, if the Warrant of Attorney were 
void from want of competency in the part}' 
making it, the release which it contained must 
be void also. But other defects, which would 
not render the instrument void in its inception 
seem to be effectually cured by the release. 



(a) London v. Picketing^ 2 Str. 1215.; see Wade v. 
Rogers, 2 W. Bl. 780. 
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This clause however^ it must be remembered, 
can only affect the legal validity of the warrant. 
The Courts of Law have always exercised an 
equitable jurisdiction with regard to Warrants of 
Attorney and Cognovits (6), and will set them 
aside at any stage, even afler execution has 
issued upon them, not only on the substantial 
ground, where such appears, that they are tainted 
with fraud or illegality, but even where they 
have not been executed according to the pre- 
scribed forms, and the release of errors in no 
way interferes with such a power. 

L. Signing and sealing, "^ Both the warrant 
and defeazance are signed, but the warrant alone 
is sealed and delivered. The sealing is not es- 
sential to the validity of the warrant itself (c) ; 
but it is absolutely requisite to the validity of the 
release, such instrument being inoperative unless 
by deed, {d) 

M. Attestation.'] For the prevention of fraud 



(h) See post, 159. 

(c) KinnersUy v. Mtusen, 5 Taunt. 264.; Brutton v. Bur- 
tan, 1 Ch. R. 707. 

(d) Co. Litt 264, b. 

c 5 
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and injustice upon parties giving Warrants of 
Attorney and Cognovits, the courts of law from 
an early period have made certain rules, and the 
legislature recently by enactment, has interfered 
for their protection. The principle of such in- 
terference is to give to defendants a full know- 
ledge of the nature of the document they are 
about to sign^ lest they might be betrayed by 
ignorance or surprise into the granting a power 
which they could afterwards have no means of 
disputing ; and in the spirit of this design, it was 
formerly required in the Common Pleas (e) that 
the warrant and defeazance should be read over 
to the party previously to their being executed, 
but this is no longer necessary (/) ; a sufficient 
preventive against fraud being provided by other 
means. It was not formerly requisite in general 
that there should be an attesting witness to the 
warrant (g), although, where a party was in cus- 
tody in mesne process, several rules of court had 



(c) R. T. T. 14 & 15 G. 2. C. P. 
(/) Taylor v. Parkinson, 2 H. Bl. 383.; Oliver v. Wood- 
ruffiSf 7 Dowl. 166. 

(^) Kinnersley ▼• Mussen, 5 Taunt. 264. 
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directed that a warrant given by him should be 
void unless an attorney was present on his be- 
half at the time he executed it (h), and the last 
of these rules ordered, contrary to what had 
been decided under the preceding ones (i), that 
the presence of the plan tiff *s attorney would not 
suffice. 

But by a general rule of all the Courts, R. H. 
2W. 4. r. 1. s. 72., it was declared, that "no 
" Warrant of Attorney to confess judgment, or 
" cognovit actionem given by any person in cm- 
'< todt/ of a sheriff or other officer upon mesne 
" processy shall be of any force unless there be 
" present some attorney on behalf of such per- 
" son in custody, expressly named by him and 
'< attending at his request, to inform him of the 
" nature and effect of such warrant or cognovit 
" before the same is executed, which attorney 
*^ shall subscribe his name as a witness to the 
<< due execution thereof, and declare himself to 



(A) R. E. T. 15 C. 2. r. 11.; R. H. T. 14& 15 C. 2. 
r. 4. ; R. E. T. 4 G. 2. ; PeU v. RUey, Cowp. 281. 
(t) Watkins v. Hatibury, 2 Sir. 1245. 
C 6 
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<< be attorney for the defendant, and state that 
'* he subscribes as such attorney." 

Still this rule did not extend to persons ifi 
custody in execution (k), nor seemingly to cases 
where a warrant or cognovit was given by a 
prisoner to any other person than to him at 
whose suit he was in custody (/) ; until at length 
the 9th sect, of 1 & 2 Vict. c. 110. has rendered 
the presence of an attorney, on behalf of the de- 
fendant, imperatively necessary in all cases where 
Warrants of Attorney or Cognovits are given. It 
enacts as follows : — 

'< And whereas it is expedient that provision 
*' should be made for giving every person ex- 
" ecuting a Warrant of Attorney to confess judg. 
" ment or a cognovit actionem^ due information 
^' of the nature and effect thereof, be it enacted, 



(A) Birch v,Sharlandj 1 T.R. 715. ; Cromptm v. Steward, 
7 T. R. 19.; FeU \, Riley, Cowp. 281.; Watkins v. Hanbury, 

2 Str. 1245. ; France v. Clarkson, 5 Dowl. 699. ; Lewis v. 
Gompertz, 6 Dowl. 7. 

(0 WeatheraB v. Long, 6 Dowl. 267^ ; Hdcwnhe v. Wade, 

3 Burr. 1792. ; Smith v. Burlton, 1 East, 241.; Faulkner v. 
Emmett, 8 Taunt. 233. ; Finnv, Hutchiruon, 2 Ld. Raym. 
797. 
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^' that from and after the time appointed for the 
" commencement of this Act, no warrant of 
" aJtbomjey to confess judgment in any personal 
" action^ or cognovit actionem given by any person 
<' shall be of any force miless there shall be 
" present some attorney of one of the superior 
'* Courts on behalf of such person^ expressly named 
<< by him, and attending at his request, to inform 
" him of the rutture and effect of such warrant or 
" cognovit before the same is executed ; which 
" attorney shaU subscribe his name as a vntness to 
" the due execution thereof and thereby declare 
" himself to be attorney for the person executing 
'< the same, and state that he subscribes as such 
" attorney,'* 

And to ensure the literal fulfilment of these 
terms, and thus prevent all latitude of construc- 
tion, the 10th section goes on to state <<that a 
" warrant of attorney to confess judgment or 
^' cognovit actionem, not executed in manner 
« aforesaid, shall not be rendered valid by proof 
" that the person executing the same did in fact 
** understand the nature and effect thereof or 
" was fully informed of the same/* 

These sections of the statute have become so 
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ixnportant, and the decisions under them so nu- 
merous, that it will be necessary to divide them 
into partS) and state at some length the cases 
which have been decided upon each. 

[iVb Warrant of Attorney to confess judgment 
in ant^ personal action, or cognovit actionem given 
by any person.!^ It seems that the latter portion 
of the sentence has a wider signification than 
the former, so as to include within it a cognovit 
given in ejectment, and accordingly such an 
instrument was set aside for want of the sta- 
tutory execution, (ni) 

But the rule as to Warrants of Attorney 
being specifically limited to personal actious, a 
warrant given in ejectment has been held by 
Patteson J. not within the meaning of the act.(w) 

Some Attorney of one of the superior Courts,^ 
The person attesting must be an attorney. An 
attorney's clerk is not sufficient, (o) But he 
need not be an attorney of the court in which 



(m) Doe d. Rees v. HoweU, 12 A. & £. 696. 
(n) Doed. Kingston v. Kingston, 1 Dowl N. S. 263. 
(o) Barnes v. Ward, Barnes, 42. ; Paid v. Cleaver, 2 
Taunt. 360.; see GiUman v. mU, Cowp. 142. 
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the judgment is to be signed, (p) He must 
have taken out his certificate within a yeat.(q) 
It has been held that if a defendant introduce 
a party as his attorney, and it turns out that he 
is not one, the court will not set aside the war- 
rant he has attested, (r) But in a subsequent 
case, Coleridge J. seemed to be of opinion that 
that judgment was founded on some fraud ap- 
pearing on the part of the defendant. If he 
were quite innocent in the transaction, he thought 
the warrant ought to be vacated, (s) And, in 
accordance with this decision, appears to be a 
still later one, in which, although the court re- 
fused to set aside the warrant, on the ground of 
an attesting witness introduced by the defend, 
ant, not being an attorney, the language of Tin- 
dal^ C. J. seems to imply, that if the defendant 
had, on the face of his affidavit, clearly negatived 
any knowledge of the fact, the result would 



(p) Bland v. Pakenham, 1 Str. 530. ; VUmoU v. Barry, 
Barnes, 44. 

iq) Verge v. Dodd, Tidd's N. P. 279. 
(r) Jeyes v. Booth, 1 B. & P. 97. 
(«) WaUace v. Brockley, 5 Dowl. 695. 
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have been different, (t) Where defendant was 
in custody, it was held no valid objection to the 
warrant that the attorney attesting it was a pri- 
soner, (u) 

It is suggested in a valuable book of prac- 
tice (r), that *^ as a subsequent section of the 
« 1 & 2 Vict. c. 110. enacts, that * all the provi- 
'' ' sions, &c. of the act, applicable to the courts 
'* < at Westminster, shall extend to the courts of 
<< < Lancaster and Durham, within the limits of 
" * their respective jurisdictions,' that a cognovit 
" or Warrant of Attorney given in either of these 
^* courts, may be properly attested by an attorney 
^< of such courts although not admitted in either 
'* of the courts at Westminster." And taking 
into consideration the reluctance the judges have 
shewn to extend the construction of this section, 
it is probable that such may be the decision on 
the point, should it hereafter arise. 

On behalf of such Person.^ The attorney 
must be exclusively acting on behalf of the de- 



(0 Cox V. Cannon, 4 B. N. C. 453. ; 6 Dowl. 625. S. C. 
(«) Lush's Practice, p. 714. n. (^}. 



V 



ATTESTATION. 41 

fendant, and it must be stated eospressly in the 
attestation that he is his attorney, and must not 
be left to implication, (a?) The plaintiff's attorney 
will not suffice^ although the defendant expressly 
assent to his acting for him also, (y) Nor must 
he be in any way connected with the plaintiff's 
case. 

Where a cognovit had been attested on behalf 
of the defendant by an attorney who accom- 
panied the plaintiff's son to the defendant's 
house^ and who subsequently carried the instru- 
ment to the Queen's Bench oflBce to be filed, 
and there subscribed his name upon the back of 
it as the plaintiff's attoipey's agents the court 
set it aside, (z) 

A defendant in the country being served with 
a writ by an agent of the plaintiff's attorney, 
offered to compromise by giving a cognovit 
which was prepared in town^ and sent into the 
country for execution. The agent explained to 



(x) See post, p. 49. 

(y) HtUson v. HiUton, 7 T. R. 7. ; Todd v. GomperU, 6 
Dowl. 296. ; Cocks v.EdwardSy 2 Dowl. N. S. 55. 
(z) Rice V. Likftedf 7 Dowl. 153. 
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the defendant the necessity of his having an 
attorney to attest it, and he said, " Then I name 
*' you." The agent accordingly witnessed the 
cognovit, and debited the defendant in his books 
for negociating the matter ; but the court held 
that the requisitions of the statute had not been 
complied with — Alderson B. observing, " This 
<' is not the impartial person intended by the 
" act." (a) And where an attorney usually 
acting on behalf of the defendant, acts on the 
part of the plaintiff in preparing the Warrant of 
Attorney from the former to the latter, his 
attestation is not sufficient (&)• 

On the execution of a warrant, one attorney 
only was present, and attested on behalf of de* 
fendant, having acted on previous occasions for 
plaintiff, and who made out his bill to plaintiff, 
but delivered it to defendant, and was paid by 
him ; the court held it bad. (c) And where an 



(a) Mason v. Riddle, 8 Dowl. 207. ; Mason v. Kiddle, 
5M. &W. 513. S. C. 

(6) Rising v. Dolphin, 8 DowL 309. 

(c) Sanderson v. Westiey, 8 Dowl. 412. ; 6 M. & W. 98. 
S.C. 
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attorney was acting both for plaintiff and de- 
fendant, in a transaction in which a Warrant of 
Attorney was given, and it was attested by a 
clerk of the attorney, he being also an admitted 
attorney, the attestation /vas held invalid, (d) 

It seems that the mere fact of the plaintiff 
paying for the attendance of the attorney on the 
defendant's behalf, is not of itself a sufficient 
ground for avoiding the instrument, (e) 

Eocpressly named by himy aiid attending at his 
request,^ This part of the rule must be strictly 
complied with, (f) 

It has been held in some cases, that the sug- 
gestion by the plaintiff and subsequent adoption 
by defendant of a particular attorney, will not 
satisfy the words of the section (g) : but it may 
now be considered as settled, that the mere sug- 
gestion of the plaintiff, provided the defendant 
had a full opportunity of adopting or rejecting 



(d) Durrani y, Blurton, 9 Bow]. 1015. 

(c) Pease v. WeBs, 8 Dowl. 626. 

(/) maker V. Gardner, 4 B. & Ad. 371. 
. (jg) White v. Cameron, 6 Dowl. 476. ; Kemp v. Mathew, 
8 Sc. 399. 
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the party proposed^ will not avoid the warrant 
or cognovit Where, for instance, on a defendant 
being arrested, he offered to give a cognovit^ 
and was told that an attorney must be present 
at its execution, the names of two attorneys were 
mentioned to him, and he said it was the same 
to him which he took. He afterwards went 
with the officer to the house of one of the parties 
named, who saw the instrument executed, the 
attestation was held good. (Ji) 

In another case, defendant called at the office 
of the plaintiflTs attorney for the purpose of 
executing the warrant, and the latter informed 
him that it was necessary an attorney on his 
behalf should attest it, the defendant replied, 
that he was not acquainted with one, and that 
he did not wish the a£(air known : upon which, 
the other mentioned an attorney named Crossley, 
and the defendant, without hesitation, agreed to 
go to his office. The clerk of the plaintiff's 
attorney accompanied him, and on Crossley 



(h) Bligh V. Brewer, 3 DowL 266. ; 1 Cr. M. & R. 651. 
S. C; Oliver v. Wbodruffisy 7 DowL 166. ; 4 M. & W. 650. 
S. C. 
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asking him if he wished him to attest the in- 
strument, he said he did. The attestation of 
Crossley was decided to be a valid one. (t) 

Three defendants went to a particular attorney 
named by plaintiffs and gave him instructions to 
prepare a joint warrant of attorney from them 
to plaintiff, and each of the defendants freely 
recognised the attorney as acting for him, the 
warrant was held good, {k) 

But although there is nothing objectionable in 
the plaintiff first naming the attorney, the de- 
fendant must still expressly employ him, and 
request that he will attend. Therefore, where a 
defendant in custody sent to his attorneys who 
were not within, but their clerk attended, and 
having advised that a cognovit should be given, 
he went for an attorney to come with him to 
attest it: this was done with the defendant's 
consent; but the Court set aside the cognovit 
on the ground that the defendant had exercised 



(t) Taylor v. NichoOsy 8 Dowl. 242. ; 6 M. & W. 91. 
&C.; teeHale r.Jkde, 8 DowL 599.; Peofey. Wells, 8 Dow]. 
626. 

(A) Haigh v. Frott, 7 DowL 743. 
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no option in the appointment. (I) Again, where 
the defendant was unacquainted with an attorney, 
and at his request the plaintiff's attorney sent 
his clerk for one, who came and acted for de- 
fendant, a request to that effect being written in 
the margin of the cognovit, it was held bad. (m) 
Coleridge J. says : " It may happen that a per- 
" son is not acquainted with any attorney who 
« would act for him ; and if I were to say that 
" the attorney for the opposite party is not to 
*< mention the name of any one for him to select 
<< if he pleased, it might be a hardship on de- 
" fendants themselves, as they might thereby 
" be prevented from settling an action. But I 
" must see whether the defendant had the op- 
<< portunity of exercising any option in the choice 
<rof the attorney, and I think in this case he 
<< had not." In another case, the plaintiffs em- 
ployed P., an attorney, to prepare the warrant ; 
P. called with it on defendant, and told him it 
must be signed in the presence of some pro- 



(7) Fisher y.PapanichdaSy 4Tyrw.44.; S. C.inSDowL, 
251* aa Fisher V. Nicholas, 

(m) Barnes v. Pendr^, 7 Dowl. 747. 
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fessional nian^ and that he should procure 
Mr. S. to attest it, and the defendant accord- 
ingly went to procure S.'s attendance, but met 
him in the street, when P. told him they were 
coming to his office that he might witness the 
execution of a Warrant of Attorney. Defendant 
then suggested that they had better go to P.'s 
office which was nearer, and they went there 
accordingly. S. then read it over, and explained 
it to defendant, and asked if he wished him to 
witness its execution. Defendant said he did, 
and it was signed and attested. P. offered to 
pay S. for his attendance, but he declined ac- 
cepting any thing. It was held that S. was not 
expressly named by the defendant, (n) 

To triform him of the Nature and Effect of such 
Warrant,'] We have seen (o) that the rule in 
the Common Pleas, requiring the warrant or 
cognovit to be read over to the party executing 
'. it, had been discontinued ; and since the statute 
we are now discussing, it has been held that if 



(n) Gripper v. Brittow, 6 M. & W. 807. ; 8 Dowl. 797. 
S. C. 
(o) Ante, p. 34. 
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the nature and effect of the instrument be ex* 
plained to the defendant, the reading may be 
dispensed with, (p) And if defendant informs 
the attorney attending for him that the warrant 
has been read over to him and he understands 
it, the attorney need neither read it nor explain 
it to the defendant, (q) If an attorney pro- 
perly appointed by a defendant on his behalf, 
neglects his duty to his client without collusion 
with the plaintiff, it is no objection to the in- 
strument that he neglects to inform his client of 
its nature and effect, (r) 

It may be mentioned here that the court in 
one case refused to allow a judgment on an old 
Warrant of Attorney which had been executed 
by the defendant as a marksman, the affidavit of 
execution not stating that it had been read over 
and explained to him. (s) 



(p) OUver ▼. Woodruffs, 7 Dowl. 166. ; 4 M. & W. 650. 
S.C. 

(q) Taylor v. NichoOs, 8 Dowl. 242. 
(r) Haigh v. Frost, 7 Dowl. 743. 
(s) James v. Harris, 6 DowL 1 84. 
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Which Attorney shall subscribe his Name as a 
Witness to the due execution thereof ^ and thereby 
declare himself to he Attorney for the Person exe^ 
cutinff the same, and state that he stibscribes as sttch 
Attorney^] From the terms of the rules it was 
always necessary before the Act that the attorney 
should subscribe his name as a witness to the ex- 
ecution ; but although some doubt had been enter- 
tained as to whether the attestation should not 
further state that the other requisites had been 
complied with (t), yet it was pretty well settled 
that a mere signature of the attorney was a suffi- 
cient form of attestation to satisfy the rule («) ; 
but now the above clause renders it absolutely es- 
sential that he should, in addition, make a written 
statement, to the effect that he is attorney for the 
defendant, and that he subscribes as such attor- 
ney, {x) 



(t) Fisher v. Nicholas, 2 Dowl. 251. 

(tt) Robinson v. Brooksbank, 4 DowL 395. ; Toddy. Gom- 
pertz, 6 DowL 296. ; Wibon v. Price, 4 Dowl. 213. ; WaUace 
y.Brochley, 5 DowL 695. 

{x) Potter V. Nicholson, 8 M. & W. 294. ; 9 DowL 808. 
S. C. ; Whbert v. Barton, 10 M. & W. 678. 
D 
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Thus an attestation in this form, "Witness 
*' Geo. Edwards^ defendant's attorney, named 
'< by him, and attending at his request," was held 
bad, for not stating that he subscribed as such 
attorney, (y) 

But where the attestation was the same as in 
the last case, with this addition, " and I sub- 
scribe accordingly," Patteson J. held it suffi- 
cient, (z) 

And another thus worded, "Signed, sealed, 
" and delivered by /• A. in my presence, and I 
" subscribe myself as attorney for the said /. -4., 
*< expressly named by him to attest his execu- 
" tion of these presents," was also held void by 
Alderson B., who observes, "I think the wit- 
" ness ought to state in positive terms that he is 
<« the attorney of the party." But Parke B. 
seemed to be of a different opinion, although the 
point was not one involved in the decision of the 
case. The latter judge says, " when the Act 
" directs that the witness shall thereby declare 
" himself to be an attorney, it does not say that 



(y) Poole V. H6f)b8, 8 Dowl. 113. 

(z) Lindky v. Girdkr, Jur. Rep. 1844, p. 61. 
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" he must do so in the attestation, but that he 
" should subscribe his name as such attorney, 
<' and (hereby^ that is to say, by that act, declarie 
<< himself to be such. The doubt I entertain is, 
" whether the statute requires him to use the 
" express words in writing, ^ I hereby declare' "(a) 
In a previous case (6) in the same court the word 
" thereby '* was specifically referred to by Lord 
Abinger, and the decision was in accordance 
with the view above expressed by Alderson B.. 
His lordship says, "The introduction of the 
" word < thereby ' into the statute^ is very import- 
^^ ant. It shows an intention to carry the rule 
*' further, by requiring that the declaration by 
" the attorney of his being the attorney of the 
^< person executing the cognovit, and the state- 
'< ment that he subscribes as such attorney , 
" should actually be part of the attestation itself. 
♦* The word ^thereby' seems to have been used 



(a) Elkington v. HoUand, 9 M. & W. 659. ; 1 Dowl. N. 
S. 643. S. C. ; see HibheH v. Barton, 10 M. & W. 678., and 
Knight v. Hasty, 12 L. J. Rep. N.S. ; Q.B. 293. ; Everard 
V. Poppleton, 13 L. J. Rep.; Q. B. 1 . ; 2 Law Times, 95. S. C. 

(6) Potter V. NichoUon, 8 M. &. W. 294. ; 9 Dowl. 808. 
S.C. 

D 2 
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" exiTidustrid to procure that form of attestation.*' 
And accordingly an attestation in this form, 
"Witnessed by me, W.P,, as the attorney of 
<' the said A. B.y attending at the execution 
" hereof at his request, and expressly named by 
" him," was held insufficient, as well on the 
ground that the attorney did not sufficiently 
appear to be acting for the defendant in the par- 
ticular transaction, as that it was not stated that 
he subscribed as such attorney, (c) But in a sub- 
sequent case, the following words, " In the pre- 
" sence of me, J. iV., the attorney of the said 
" W, IT.," was held sufficient to indicate that the 
attorney was duly acting as such, (d) 

It seems necessary, therefore, that the attest- 
ation should contain a specific statement that the 
witness is the attorney of the party executing ; 
but this, together with the declaration of his 
subscribing as attorney, and the subsequent sig- 
nature are all that is required. The other direc- 



(c) Hm&rt V. BarUmy 10 M. & W. 678. 

(d) Knight v. Easteedes, Jur. Rep. 1 843, p. 852. reported 
as Knight v. Hasty, 12 L. J. Rep. N, S. ; Q, B. 293. 
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tions which the statute gives — for instance, that 
the attorney should be named by the defend- 
ant (e) — need not be referred to specifically in 
the instrument; but the performance is mere 
matter of evidence. 

^ cognovit contained two attestations; first, 
" Witness J. Br ; secondly, a formal and valid 
attestation according to the act, and commencing 
— " Signed, sealed, and delivered in the pre- 
sence, &c.," and signed B. Rowdy. It was held 
that the first did not invalidate the second, and 
that the word signed in the latter must be taken 
to refer to the signature of the defendant, and 
not to that of the first witness. (/) 

With regard to the 10th section of the statute, 
it is settled that if the defendant be himself 
an attorney, the rule respecting an attorney's 
presence does not apply, (jg) Coleridge J., how- 



(e) OKverv. fFbodh<Jfe,4M.&W.650.; 7Dowl.l66. S.C. 

(/) Ledgardv, Thompson, 2 DowL N. S. 766.; 11 M. & 
W. 40. S. C. 

(jf) Downes ▼. Garbett, Jur. Rep. 1843, p. 800. ; 12 L. 
J. Rep. N. S. ; Q. B. 259. S. C. ; Chipp v. Harris, 5 
M. & W. 430. ; and see Walton v. Stanton, Barnes, 37., de- 
cided before the statute in the same way. 
D 3 
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ever, intimates that there is little chance of 
any other exception being allowed ; as, for 
instance, that barristers' or attomies' clerks 
should execute Warrants of Attorney or Cogno- 
vits without the presence of an attorney on their 
behalf. The act in mentioning attomies con- 
templates that defendants shall possess, at the 
time of signing, precisely that species and amount 
of knowledge which attomies are supposed ca- 
pable of imparting. An attorney, himself de- 
fendant, must of course have such knowledge ; 
but neither the terms nor the spirit of such a 
requisition could be satisfied by substitutmg the 
information acquired by persons in a different 
branch of the profession. 

If any material alteration be made in the in- 
strument afler its completion, it must be again 
attested with the same formalities as before. 
WherCj by agreement between the parties, 
2000/. was substituted for 1000/. the original 
amount, and defendants immediately reattested 
the warrant, in the presence of the former wit- 
nesses, by retracing their signatures with a dry 
pen, and again delivered the instrument as their 
act and deed. The attorney said, '^ I must go 
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through the same formalities," and thereupon 
drew a pen over the previous attestation, and 
over every letter of his former signature, saying, 
<< I inscribe myself as such attorney," the instru- 
ment was set aside, (h) In a case decided upon 
the old rules, it was held that a defendant in 
custody in Ireland, giving a warrant to confess 
a judgment in the Queen's Bench here, was 
entitled to their benefit, and the warrant not 
being strictly attested it was set aside, (i) 

It seems that if the attestation be originally 
invalid, no subsequent act of the defendant, nor 
any lapse of time, will waive the irregularity. 
And he may himself apply to set aside the 
judgment, although since the execution he has 
become bankrupt. (^) But it seems that the 
provision of the statute is for the benefit of the 
defendant only, or those claiming under him; 
and therefore a third party who may be pre- 
judiced by a judgment against his debtor, cannot 
make the objection. (/) In one case Alderson B. 



(A) BaiUy v. Bellamy, 9 Dowl. 507. 
(») Fitzgerald v. Plunkett, 2 Str. 1247. 
(*) Taylor v. NichoUs, 6 M. & W. 91. 
(0 Chipp ▼. Harris, 5 M. & W. 430. 
D 4 
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observes, " If the Warrant of Attorney be void 
'' under the statute, how can it be waived? You 
<' have signed a judgment without an authority. 
<< It is the same as if it had been done by a 
" stranger." (m) In another the judgment was 
signed, and execution issued, five months before 
the bankruptcy of the defendant, and eleven 
months before the application by the assignees 
to set the judgment and execution aside for a 
defective attestation ; nevertheless it was grant- 
ed, (w) Coleridge J. observed, *< The words of 
" the statute are, that * no warrant of attorney 
*• ' shal( be of any force unless executed with the 
'' ' required formalities;* but if I treat this defect 
'^ as a mere irregularity, and allow it to be waived 
" by delay, the warrant must then be of force 
** to sustain the judgment." 

We have seen, however (o), that certain pre- 
cedent acts of the defendant will waive the omis- 



(m) Gripper v. Bristow, 8 Dowl. 797. ; Walker v. Gard- 
ner, 4 B.& Ad. S7 1. 

(n) Cocks V. Edwards, 2 Dowl. N. S. 55. 
(o) Ant^, pp. 39—48. 
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sion of some of the prescribed formalities ; as, 
for instance, where he introduces a party as an 
attorney who is, in truth, not one, or where he 
dispenses with any explanation of the nature of 
the document 

[N.] Witness to the signing and attesting,^ 
Mr. Bagley, in his excellent practical work, re- 
commends that there should be a second witness 
to the execution of the instrument, and also to 
the signature of the attorney, to avoid any diffi- 
culty that may arise in case the latter should be 
unable to make an affidavit of the execution 
when required. (See post, 97.) 

[O.] Defeazance.'] By rule, M. T., 42 G. 3., 
" Every attorney who shall prepare any Warrant 
" of Attorney to confess a judgment which is to 
" be subject to any defeazance, shall cause such 
^< defeazance to be written on the same paper or 
** parchment on which the Warrant of Attorney 
" shall be written, or cause a memorandum in 
'< writing to be made on such Warrant of At- 
*' tomey, containing the substance and effect of 
^< such defeazance." It was at first doubted 
whether a non-compliance with this rule would 
D 5 
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not have the effect of vacating the warrant (jp) : 
but it is now settled that the only consequence 
of such omission^ in ordinary cases, is to render 
the attorney answerable on motion for his ne- 
glect of duty, (jq) Where, however, the warrant 
is filed as directed (post, p. 63.)) the defeazance, 
if there is one, must, by the terms of the acts(r), 
be written on the same paper or parchment on 
which the warrant is written, before the latter is 
filed: otherwise the warrant will be void as 
against the assignees of the defendant, should 
he become bankrupt or insolvent, (jsi) But not 
as between the parties themselves. (^) But it 
is no ground of objection tliat part of the defea- 
zance is written on a separate sheet of paper. 



(p) Barbery. Barber, 3 Taunt. 465. ; MortU y.Dubost, 
3 Taunt. 235. 

(q) Shaw\. Evans, 14 East, 576. ; Partridges, Frazer,7 
Taunt. 307. ; Sansom v. Goode, 2 B. & Aid. 568. 

(r) 3 G. 4. c. 39. s. 4„ and 7 G. 4. c. 57. s. 33. 

(») Morris v. MeOon, 6 B. & C. 446. ; Bennett y, Daniel, 
10 B. & C. 500. 

(t) Morris v. Melhn ; Bennett v. DanieL Supra, Hol- 
royd dissentiente in the former case, and Parke J. in the 
latter. 
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where there was not sufficient space to include 
the whole in the document itself, (u) 

(P.) Terms of the Defeazance.'] This is the 
most common and simple stipulation on which 
the warrant is to be put in force, but of course 
the circumstances may vary infinitely, and will 
demand different forms. Sometimes the au- 
thority to enter up judgment immediately, is 
uncontrolled by the defeazance, and the right 
to issue exectitUm is alone suspended until a 
breach of the agreement takes place ; but it is 
quite within the power of the parties to postpone 
both one and the other. Sometimes the debt 
is, by the defeazance, made payable by instal- 
ments, with or without a condition that in de- 
fault of any one payment being regularly made, 
execution may issue for the full debt. In all 
these cases the terms must be strictly fulfilled. 

It is usual to claim interest by the terms of 
the instrument, especially if the judgment is not 
to be entered up immediately ; and it would be 
calculated at 5 per cent. But where there is 
no such stipulation, the judgment itself will 



(u) Burdekin v. Potter, 1 Dowl. N. S. 134. 
D 6 
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carry interest at the rate of 4 per cent, from 
the time it is entered up, by 1 & 2 Vict. c. 110. 
8. 17. 

[Q.] Dispensing tcith scire facias.^ In or- 
dinary cases where judgment is signed, and no 
execution issues upon it for a year -and a day, 
the law presumes that it is satisfied, and there- 
fore it is necessary that the plaintiff, before he 
proceeds to execution, should sue out a scire 
facias, which gives the defendant an opportunity 
ofshowmg that the judgment has been exe- 
cuted, or that he has been released. In cases, 
too, where either party dies between judgment 
and execution, or where it is sought to make 
third persons parties to the judgment, a scire 
facias must be sued out by or against the exe- 
cutors, or others who are thus substituted, to 
give the defendant an opportunity of objecting 
to the proposed execution. 

The necessity of a scire facicts equally applies 
to judgments upon Warrants of Attorney (x) ; 
but in the first case mentioned, where execution 
has been delayed for a year and a day, the set. 



{x) McDonald y, Macelheran, Jur. Rep. 1843, p. 404. 
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fa, may be dispensed with by the express agree- 
ment of the parties. (^) 

Where a sci,fa.^ however, is required, not on 
account of lapse of time, but for the purpose of 
making persons parties to the record who were 
not so originally ; as, for instance, members of a 
banking copartnership where a warrant was given 
by their public officer (2?), or perhaps even on 
the death of parties where the judgment is to be 
revived by or against the executors or others (a) 
— this stipulation, although made to that extent 
in the warrant, woul3 be altogether ineffectual. 
But where a cognovit was given to the public 
officer of a banking company, authorising the 
plaintiff to enter up judgment, it was held suffi- 
cient to authorise signing judgment in the name of 
another public officer, upon a suggestion of the re- 
moval of the original plaintiff being entered, (h) 



(y) HoweU v. Strattotiy 2 Smith, 65. ; UnderhiU v. Deoe- 
reuxf 2 W. SauncL 72 c. note (4); Boo^ v. Booth, 6 Mod. 
288. ; Morris v. Jones, 2 B. & C. 242.; 3 D. & R. 603. 
S.C. ; Hiscocks v. Kemp, 3 A. & E. 676. 

(z) Bosanquety. Graham, Jur. Rep. 1843, p. 831. 

(a) See Heath v. Brindley, 2 A. & £. 365. 

(6) Wehh V. Taylor, 13 L. J. Rep. Q. B. 24. ; 2 Law 
Times, 106. S. C. 
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Where the Warrant of Attorney was given to 
secure the payment of an annuity, or any sum 
of money by instalments, it was usual to insert 
a clause dispensing with the necessity of enter- 
ing a suggestion or suing out a scire facias, in 
accordance with the 8th and 9th W. 3. ell. 
s. 8. But we have seen (c) that a Warrant of 
Attorney to confess judgment, even when given 
as a collateral security with a bond, is now de- 
cided not to be within the act, and therefore 
such a clause is no longer of any utility. 

[R.] Signing of Defeazance.'] As before 
mentioned, the defeazance is merely signed by 
both parties ; and although an attesting witness 
is not absolutely essential, it is always advisable 
that one should be present, and subscribe the 
document. 

(c) Ant^, p. 28. 
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To prevent the frauds which were constantly 
resulting from creditors being permitted to take 
from their debtors secret Warrants of Attorney 
or Cognovits, thereby enabling such debtors to 
acquire undue credit, from the possession of pro- 
perty which might at any time be seized under 
these instruments, the 3 G. 4. c. 39. s. 1. 
enacted, that thereafter, << if the holder shall 
" think fit, every Warrant of Attorney to confess 
« judgment in any personal action, or a true 
« copy thereof, and of the attestation thereof, 
" and the defeazance and indorsements thereon, 
" if given in the Queen's Bench, or a true copy 
" in case such Warrant were given in any other 
" court, shall within twenty-one days after the 
" execution of such Warrant, be filed ; together 
<< with an affidavit of the time of the execution 
" thereof, with the clerk of the docquets and 
*' judgments in the Queen's Bench." Sect. 2. 
enacts, " that if at any time after the expiration 
^' of twenty-one days next after the execution of 
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" such Warrant of Attorney, a commission of 
<^ bankrupt shall be issued against the person who 
^* shall have given such Warrant of Attorney, 
" under which he shall be declared bankrupt, 
" then, unless such Warrant of Attorney or a 
" copy thereof shall have been filed as aforesaid 
" within the said space of twenty-one days from 
'< the execution thereof^ or unless judgment shall 
^< have been signed or execution issued on such 
" Warrant within the same period, such Warrant 
<< and the judgment and execution thereon shall 
<< be deemed fraudulent and void against the as- 
<< signees under such commission, and they shall 
" be entitled to recover back, for the use of the 
" creditors of such bankrupt, the monies levied 
" or effects seized under and by virtue of such 
" judgment and execution." Sect. 3. makes a 
like provision for the filing cognovits, except that 
in the Queen's Bench the original and not a copy 
must be filed, (a) Sect. 5. provides, ^' that the 
" officer of the court shall keep a book containing 
" full particulars of each Warrant of Attorney 
<< and Cognovit so filed as aforesaid, which said 



(a) Post, p. 75. 
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" book and every Warrant of Attorney and Cog- 
" novit actionem^ or copy thereof filed in the 
<^ said office^ shall be searched and viewed by all 
<< persons, at all seasonable times, paying to the 
" officer for every search against one person the 
" sum of sixpence and no more." And now the 
6 & 7 Vict. c. 66. enacts, " that immediately 
"after the passing of the Act, the said officer 
" shall, in addition to the book required to be 
" kept by him by 3 G. 4. c. 39. keep another 
" book or index, in which he ^shall cause to be 
'^ fairly inserted, as and wheiv such Warrants of 
" Attorney or Cognovits actionem are filed in 
<' manner as directed by the said Act, the names, 
" additions and descriptions of the respective de- 
" fendants or persons giving such Warrants of 
" Attorney or Cognovits actionem, but contain- 
" ing no further particulars thereof; which book 
" or index all persons shall be permitted to 
" search for themselves, paying to the officer for 
" such search the sum of one shilling, such pay- 
" ment being in addition to the payment of six- 
" pence provided by the said act^ to be paid for 
" every search against one person in the book or 
" books provided to be kept under the authority 
" of the said act." 



66 WARRANTS OF ATTORNEY. 

The 7th sect, of the 3 G. 4. c. 39. provides 
'< that any person shall have an office copy of 
" each Warrant of Attorney or Cognovit ac- 
" tionem, or of the copy thereof filed as afore- 
<< said, upon paying for the same at the like rate 
<< as for office copies of judgments in each of such 
" courts respectively." 

By sect. 8. " Any of the judges of the Court in 
^ which such Warrant of Attorney or cognovit 
" actionem is given, may order a memorandum 
" of satisfaction to be written upon such warrant, 
'^ cognovit, or copy, as aforesaid, if it shall appear 
" to him that the debt for which such Warrant of 
" Attorney, &c. is given as a security, shall have 
<< been satisfied or discharged." 

The above act, which only extended to bank- 
ruptcy, was further made applicable to insolvent 
debtors, by 7 G. 4. c. 57. s. 33., which declares, 
" that the 3 G. 4. c. 39., shall extend to the pro- 
** visional or other assignee of every prisoner who 
<< shall, after the expiration of twenty-one days 
" next after his or her execution of such War- 
" rant of Attorney or Cognovit, apply by petition 
" to the Insolvent Court for his or her discharge 
" from confinement, and every such Warrant of 
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«* Attorney, and judgment and execution thereon 
*< as are declared by the above act to be fraudu- 
<< lent and void against the assignees of a bank- 
<< rupt, shall be deemed equally fraudulent and 
<^ void against the provisional or other assignees 
<< of an insolvent debtor, and such assignee shall 
" be entitled to recover back and receive for the 
<< use of the creditors of such prisoner, all monies 
** and effects so levied and seized by virtue of any 
<< such judgment or execution." 

The 60th sect, of 1 & 2 Vict, c 110. is to the 
like effect, and the 61st section enacts, << that 
<< the title of the assignees shall accrue at the 
" commencement of the insolvent's imprison- 
" ment/* thereby rendering such period^ as far 
as Warrants of Attorney and Cognovits are con- 
cerned, equivalent to an act of bankruptcy. 

It being doubtful whether Warrants of Attor- 
ney required to be given by insolvent debtors 
before adjudication made in the matter of their 
petition, pursuant to the several acts passed for 
their relief, were to be deemed secret Warrants 
of Attorney, within the 3 G. 4. c. 39. ; the 1 W. 4. 
c. 38. s. 3., enacts, << that such Warrants of At- 
** torney shall not be within the said provisions. 
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<< and the same shall be deemed valid, although 
<< the terms of that act have not been followed." 

A Warrant of Attorney was made after the 
7 G. 4. c.57.r but before the 1 & 2 Vict. c. 1 10., 
s. 60., and it was held that the warrant was with- 
in the latter statute, and should have been filed, 
although an interval had elapsed between the ex- 
piration of the one and the passing of the other.(&) 

It has been very recently decided, that the 
provisions of the 3 G. 4. c. 39. s. 2., and the 
7 G. 4. c. 57. s. 33., do not apply to assignees ap- 
pointed under the 5 & 6 Vict. c. 116.; so that a 
Warrant of Attorney, though not filed within 
twenty-one days of the execution, is valid as 
against them, (c) 

A compliance with the requisites of the above 
statutes is not essential to the validity of the 
warrant or cognovit. It is only in cases of the 
subsequent bankruptcy or insolvency of the de- 
fendant that the instrument otherwise becomes 



(6) CoUis V. Stone, Jur. Rep. 1843, p. 556. 

(c) Laurence v. Laurence, Jur. Rep. 1843, p. 970. 
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inoperative against the assignees, (d) And where 
judgment has been signed upon a cognovit, the 
assignees of the party making it applied to the 
Court to set aside the Judgment^ but it was re- 
fused, on the ground that such judgment was 
still a valid one against the bankrupt himself, and 
should his estate pay 20s. in the pound, there 
was no reason why it might not be enforced, (e) 
The security^ unless duly filed, is liable to be 
defeated at any distance of time by the bank- 
ruptcy or insolvency of the defendant (g) ; and 
in a case decided before the 2 & 3 Vict. c. 29., 
this was held to be so, although execution had 
issued more than two months before the fiat (A); 
for under such circumstances it was not con- 
sidered to be within the protection of 6 G. 4. 
c 16. s. 81. Whether it would be valid in case 
the execution were complete before the bank- 



(d) Bennett v. 2)anH 10 B. & C. 500. ; Morrtav. Mellon, 
6 B. & C. 446. 

(e) Green v. Gray, 1 Dowl. 350. 
(g) Everett Y, Wells, 2 S. N. R. 525. 
(A) WUson V. Whittaker, 1 M. & M. 8. 
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ruptcy or insolvency, was, until lately, matter of 
considerable doubt In Wilson v. Whittaker («), 
Chief Justice Abbot says, << the inconvenience of 
<< extending the annulling of such instruments to 
<< cases where the execution had been complete 
" before any act of bankruptcy, will be very 
" great, since a Warrant of Attorney might be 
<< given without the requisite formalities, and 
<< judgment and execution signed upon it before 
'* the party was at all in trade." 

In another case the question was raised but 
not determined; there, trover was brought by 
the assignees of a bankrupt against a creditor, 
who had sued out execution on a Warrant of 
Attorney not filed within the twenty-one days, 
but the execution was complete before the act 
of bankruptcy. No opinion was expressed as to 
whether there was any form of action under 
which the proceeds could be recovered, since, at 
all events, trover would not lie. (h) 



(t) 1 M. & M. 8. ; and see Everett v. WeOsy 2 S. N.R. 
525. ; 9 Dowl. 425. ; 2 M. & G. 269. S. C. 

(A) Brook V. MttcheU, 6 B. N. C. 349. ; 8 Scott, 739. 

;s.c. 
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The reason of this decision still further illus- 
trates the position above stated^ that a non- 
compliance with the forms of the statute does 
not^ to all intents and purposes, invalidate the 
instrument. The conversion was laid before the 
act of bankruptcy : but the Court held that the 
conversion could not then be wrongful, since the 
defendant had a perfect right to levy his execu- 
tion when he did, even though the law were^ that, 
on a future act of bankruptcy on the part of his 
debtor, he might be compelled to refund the 
proceeds. 

But it is now settled, that an action for money 
had and received would lie, under such cir- 
cumstances, at the suit of the assignees. (/) 
In the case in question, a cognovit was given, 
and execution completed, before the commence- 
ment of the defendant's imprisonment, which, we 
have seen, is by the 1 & 2 Vict. c. 110. s. 60., 
made equivalent to an act of bankruptcy, and the 
instrument not having been filed, the assignees 
recovered. ♦ 



(/) Biffin ▼. Forke, Jur. Rep. 1843, p. 259.; 12 L. J. 
Rep. N. S. C. P. 162. 
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It will be observed, that the entering up judg- 
ment or issuing execution within the twenty-one 
days, is equivalent to the filing a Warrant of 
Attorney or Cognovit within the terms of the 
act. In the following case an attempt was made 
to elude the provisions of 3 G. 4. c. 39., but it 
was unsuccessful. A bond upon the face of it 
appeared to be conditioned for the payment of a 
sum certain ; but by an indenture of the same 
date, declaring the purposes for which the bond 
was executed^ it was agreed that it should be 
lawful for the obligees on the bond to commence 
an action and to proceed to judgment whenever 
they should think fit, and upon judgment being 
obtained, to issue execution, and that the judg- 
ment should be a security for the payment to 
the obligees, on demand, of all sums of money 
which then were, or might thereafter become due 
to them. A judgment having been entered up 
by virtue of this deed, the obligees issued execu- 
tion without assigning breaches or executing a 
writ of enquiry ; and it was held by the Court 
that the indenture on which the judgment was 
entered up, was, in legal effect, a cognovit actio- 
nem, within the meaning of the third section of 
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the 3 G.4, c. 39. ; or if not, that it was a con- 
trivance to defeat the provisions of that statute ; 
and the indenture not having been filed within 
twenty-one days after its execution, nor judgment 
entered up within that period, the Court, upon 
application by the assignees of the obligor, who 
bad become bankrupt, ordered the execution to 
be withdrawn. (m) It is not essential to the 
operation of these statutes that the petitioning 
creditor's debt should have accrued within the 
twenty-one days (^), nor that the obligor should 
have been indebted at the time of execution, 
since the appearance of his property being un- 
charged, might induce others to give him credit, 
and they would thus be defrauded, by the secresy 
with which the prior judgment had been ob- 
tained. The acts require that, together with the 
warrant or cognovit, an affidavit of the time 
of execution (o) should be also filed; and 
this direction must be literally fulfilled. For 



(m) Hurst v. Jennings, 8 D. & R. 424. ; 5 B. & C. 650. 
S.C. 

(n) Etmett v. WeUsy 9 Dowl. 425. 
(o) See Appendix, No. 4. 
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where the attesting witness made an affidavit, 
which was filed with the Warrant of Attor- 
ney, merely stating its date, and that he saw 
the party execute the same, it was held invalid, 
for it might have been executed on a different 
day from that on which it was dated; and there- 
fore the sheriff, who had seized and sold 
goods under a writ issued at the suit of the judg- 
ment creditor, upon a judgment entered on the 
Warrant of Attorney, was held liable to the as- 
signees of the party whose goods were seized, in 
an action of trover, a commission of bankruptcy 
having issued against him afler the seizure and 
before sale, (p) But it lies upon the party seek- 
ing to impeach the warrant, on the ground that 
the statute is not complied with, to shew that 
there is a valid commission against the obligor ; 
and it seems that a presumption that it has been 
duly filed, will be made until the contrary be 
proved, (q) 



(/)) Dillon V. Edwardst 2 M. & P. 550. The execution, 
it seems, was also irregular, by reason of the commission 
issuing before the sale ; but this point was not decided by 
the court. See pott, 

(q) Aireton v. Davis, 9 Bing. 740. ; 3 M. & Sc. 138. 
S.C. 
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The alleged facts must be shewn with cer- 
tainty, (r) 

The twenty-one days for filing are to be 
reckoned exclusively of the day of the exe- 
cution of the warrant or cognovit, so that a 
warrant executed on the 9th was held to have 
been properly filed on the 30th of the same 
month, {s) 

Directions for JUingJ^ If the Common Fleas 
or Exchequer be the court in which the warrant 
or cognovit is given, a true copy is to be filed. 
If the action be in the Queen's Bench, the cog- 
novit itself must be filed ; but as to a Warrant of 
Attorney, either the warrant or its copy will 
suffice if) : but it may be more expedient, in all 
cases where it can be done, to file a copy, since 
otherwise the instrument, for the purpose of 
having judgment issued upon it, must be taken 
off the file ; and this can only be done by a judge's 



(r) See Jamu v. Reward, Jur. 1843, p. 14. 
(•) WiUianu y. Bwrgeas, 12 A. & £. 635. ; 9 DowL 544. 
&C. 
(t) CdOU V. Stone, Jur. Rep. 1843, p. 55S. 
E 2 
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order, (m) In whatever court the action may 
be, the filing is directed to be with the master 
of the Queen's Bench. 

Before the expiration of twenty-one days afier 
the execution of the instrument, procure an affi- 
davit (x) of the execution to he made by the attest- 
ing witness, or hy either of suck witnesses, if there 
he more than one. Let it he sworn hefore a judge 
or commissioner for taking affidavits, and take it, 
untk eitker ike warrant or cognovit itself, or a true 
copy, to tke master^ s office in ike Queen! s Bench ; 
pay \s,, and ke unll file it He keeps a book 
moreover, in which the particulars of every such 
instrument filed with him are duly registered, and 
since 6 & 7 Vict c. 66., another, in which the 
names and descriptions of the defendants are con- 
tained. These may be searched by any person 
on paying 6d. for the former, and Is, for the 
latter, or an office copy of the instruments 
themselves may be obtained on paying Qd. per 
folio for the same. In the case of a cognovit, the 



(m) Lush's Practice, p. 721. 
(ar) See Appendix, Nos. 4 & 5. 
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affidavit must be entitled in the cause ; but for 
a Warrant of Attorney, although it may be so 
entitled, a mere entitling in the court will 
suffice, (t/) 

REVOCATION OP WARRANT. 

A Warrant of Attorney to confess judgnaent 
once executed, cannot be expressly revoked (z)^ 
but the plaintiff may enter up judgment notwith- 
standing. Circumstances may however arisen 
which will have the effect of vacating the warrant. 
The death of either plaintiff or defendant before 
judgment is entered up^ operates in general as a 
revocation. We have seen (a) that this result 
might formerly have been avoided, by entering 
up the judgment after the death, but before the 
first day of the next term, by which the judg- 
ment would relate to the term preceding. But 



(jf) Sowerby v. Woodruffe, 1 B. & Aid. 567. ; Exp. 
Gregory, 8 B. & C. 409. ; Davis v. Stanbury, 3 Dowl. 440. 

(z) Oades v. Woodward, 2 Ld. Raym. 850. ; 1 Salk. 87. 
&C. 

(a) Antk,26, 

E 3 
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Reg. Gen. of H.T. 4 W.4. B.2., ordering that judg- 
ments shall only relate to the day on which they 
areactually signed, has abolished this practice.(6) 
It was at all times discouraged by the judges, so 
that if judgment could not be signed without an 
application to the Court, they would seldom 
grant it under such circumstances, after the death 
of the plaintiff (c) ; and in no case can it be en- 
tered up after the death of a sole defendant (cf), 
even although such a course is expressly war- 
ranted by the terms of the instrument, (e) We 
have seen(^), that on the death of a party to 
whom a warrant is given, his representatives may 
enter up judgment^ if the warrant gives them such 
authority (^), though not otherwise ; and that if 



(&) Lannan v. Lord AudUy, 2 M. & W. 535. ; Black' 
hum V. Godrick, 9 Bowl. 337. and antd, p. 27. 

(c) Cowie V. AUamay, 8 T. R. 257. ; WUd v. Sands, 2 
Str. 718. 

(d) Chancey v. Needham, 2 Str. 1081. ; Harden v. For^ 
tyih, 1 Q. B. R. 177. ; Ccdoert v. Tondin, 5 Bing. 5. 

(e) Heath v. Brindletf, 2 A. & £. 365. 
(g) Ant^, p. 30. 

(A) Coles ▼. Haden, Barnes, 44. ; Baldwin v. Atkinf 2 
Dowl. 591. 
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the representatives are alluded to in the defeas- 
ance^ but not in the body of the warrant itself, 
this will not entitle them to such judgment after 
the death of their testator, (i) 

If a warrant be given to two or more, and one 
of them die, the Court will allow the judgment 
to be entered up by the survivors, even although 
there be no such stipulation in the instrument (^) : 
but if it be given by two or more, and one die, the 
{daintiff cannot, without a specific authority, sign 
judgment against the survivors. (/) 

It has been held^ that if a feme sole give a 
Warrant of Attorney, and marry before judgment 
is entered up, the warrant is revoked (m); but 



(i) Hen8haU^.Matthew,TBin%,SSl.i I DowL217. S.C.; 
MeuivUU V. ManviUe, 1 DowL 544. ; Foster y, Claggett, 6 
Dowl. 524. ; Short y. CogUn, 1 Anst 225. See Shipton v. 
Shipion, 1 DowL 518. 

(k) FendaB v. May, 2 M. & 8. 76. ; Johnson v. Jenkins, 
1 Dowl. S67. and the cases in n. (t), p. SI. ant^. 

(/) Raw V. Aiderson, 7 Taunt 453. ; Gainsboro' ▼. FoO- 
yard; 2 Str. 1121. 

(m) Anon. 1 Salk. 117. 

£ if 
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now the court will, notwithstanding, allow judg^ 
ment to be entered against husband and wife.(n) 
If a Warrant of Attorney be given to 2^femesoley 
her subsequent marriage will not revoke it (o) ; 
but in order that judgment may be signed in the 
name of husband and wife, even within the year, 
an application must be made to the court, 
founded upon an affidavit of the marriage, the 
due execution of the warrant, and the non-pay- 
ment of the debt, and leave will then be given. (/>) 



WHEN JUDGMENT TO BE SIGNED. 

The period when judgment is to be signed, 
depends of course upon the wording of the in- 
strument. Sometimes it is stipulated that judg- 
ment shall be signed immediately, but that no 



(n) Stoj^s V. Vur%Wy 2 DowL 764. ; Hartford v. Mat- 
tingfy, 2 C. R. 117. ; Anon. 1 Show. 89. ; Walter v. fFhite 
and wife, Ch. Arch. 722. ; Pocock v. Fry, 8 Dowl. 126. ; 
Higginbotham v. Sigginbotham, 8 Dowl. 126. 

(o) Anon, 1 Salk. 117. 

(p) Marder v. Lee, 3 Burr. 1469. ; Metcalfe v. Boote, 6 
B. & R. 46. ; Anon, 7 Mod. 53. 
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execution shall issue until the happening or the 
failure of some particular event : sometimes both 
the judgment and execution are thus postponed. 
If the warrant or cognovit is given uncondi- 
tionally, the plaintiff may of course sign judg- 
ment and issue execution as soon as he pleases, 
but if there are any terms, they must be strictly 
complied with. And even where the warrant 
or cognovit is absolute, for the entering up 
judgment immediately, a subsequent parol agree- 
ment to delay the signing until a certain period, 
will be enforced under the equitable jurisdiction 
of the court, and judgment signed before the 
time fixed on by the parol agreement will be set 
aside, (q) But where the cognovit is absolute in its 
terms for signing judgment immediately, it seems 
that a contemporaneous parol agreement that 
the defendant should have time, will not be 
regarded, (r) 

Where the plaintiff, on the eve of trial ac- 
cepted from the defendant a cognovit for a 



{q) Hatton ▼. Young, 2 W. Bl. 94S. ; Perry ▼. Turner, 
2 Tyrw. 128. 

(r) Woodman ▼. Ford, 2 Jur. 1. ; Awm. 1 Sdk. 400. ; 
and see DUlon ▼. Browne, 6 Mod. 14. 
E 5 
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sum certain, payable at a future day, in full 
disdiarge of the action, and the master on tax- 
ation, allowed the plaintiff costs previous to the 
cognovit, the court reftised to receive the plain- 
tiff's affidavit, stating a verbal agreement that 
he should have such costs, in case the defend- 
ant made default, and they made a rule for the 
disallowance of such costs, absolute, (s) 

Defendant gave a cognovit, not to be enforced 
until after the final hearing of a Chancery suit 
instituted by the defendant against the plaintiff, 
and the final decree to be pronounced thereon, 
and if plaintiff succeeded, he might then enter 
up judgment on the cognovit. Hie decree was 
in ftivour of the plaintiff, and defendant appealed. 
Held, that the judgment could not be entered 
upon the cognovit until the appeal was deter- 
mined, (t) 

But merely because the warrant is given for 
the pajnxient of a sum of money, it is not neces- 
sary that the signing should be delayed until 



(#) Anon. 7 D. & R. 375. 

(0 Jones ▼. Reynolds, 1 A. & E. 384. ; Dunm$r v. PU- 
eher, 3 B. & Ad. 347* 
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default made in pajonent, unless this is expressly 
stipulated for in the defeazance. (u) 

If the latter state that the Warrant is given 
to secure the payment of a sum of money on 
demand, and in case default shall be made, then 
judgment to be entered up, an actual demand 
must be made, and a mere proposal to settle 
amicably does not amount to such a demand, (x) 
And if a demand be requisite, and the obligor 
become insane, a demand made upon him will 
not entitle the obligee to sign judgment, (y) 

And where the warrant was, to sign judgment 
after non-payment on demand, at the end of a 
certain time, and plaintiff made a formal demand 
immediately after the warrant was executed, 
th^i, when the time had expired, signed judg- 
ment, the court set it aside, (z) A stipulation 
that judgment shall not be entered up on a 
Warrant of Attorney before a certain day, unless 



(u) MSS. M. T. 1814; Ch. Arch. 6th ed. 725.; Anon. 
Hard. 270. 

(*) NickoU ▼. Bromley, 2 B. & B. 464. ; 5 Moore, 307. 

s.a 

(y) Capper ▼. Dando, 2 A. & E. 458. ; 4 N. & M 
335. S.C. 

(z) Abbott ▼. Greenwood, 2 Jur. 989. 
E 6 
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the party giving it shall in the meantime have 
become bankrupt or insolvent, does not prevent 
the obligee from entering up judgment before 
the day specified, if the obligor be in insolvent 
circumstances^ although he may not have be- 
come bankrupt, or have taken the benefit of an in- 
solvent debtor's act .(a) If the instrument express 
the time at which judgment shall be signed, it 
cannot be signed at any other time, (b) As if it 
be for signing judgment in Term, or <^as of a 
Term," since the abolishing the relation of 
judgments, it cannot be entered up in vaca- 
tion, (c) A Warrant of Attorney was given, not 
in its terms very specifically stating when judg- 
ment was to be signed, but it seemed to have 
been the understanding of the parties that it was 
to be signed forthwith, and this was done. Held, 
that eleven years having passed since the judg- 



(a) BiddUcombe v. Bond, 4 A. & £. 332. ; 5 N. & M. 
621.; 1 H. & W. 612. S. C. 

(6) MynrC» case, 1 Mod. 1. ; Anon. 7 Mod. 53. 

(c) Cobbold V. Chiver, 1 Dowl. N. S. 726. ; 4 M. & G. 62. 
S. C. ; CouUonv, Clutterbuck, 2 Dowl. N. S. 391., where 
the plaintiff, having found out his error, the warrant was set 
aside at his instance. Raymeat ▼. Sndth, Leg. Obs. 23d 
Sent 1843. See Bosanquet ▼. Graham, Jur. 1843, 831. 
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ment, and proceedings having been taken by 
which the defendant must have had full know- 
ledge of the circumstances, the court refused 
to set aside the warrant on behalf of the as- 
signee, (d) And if the warrant be given for a sum 
certain, to indemnify the plaintiff against the 
payment of a smaller sum, the defendant, unless 
expressly restricted by the terms of the warrant, 
need not defer judgment and execution until the 
contingency happen, (e) In every case it seems 
the intention of the parties is to be looked to, 
and an equitable construction of the agreement 
will be adopted^ although, of course no inter- 
pretation will be upheld against the express 
wording of the document itself. A plaintiff 
having the joint security of two defendants, 
engaged not to proceed hostilely against them 
unless he conceived there was danger of their 
failure. He was held entitled, on the failure of 
one of them, immediately to. enforce his judg- 
ment against the other, (g) On a stipulation in a 



(d) FerneU v. Adanuy 12 L. J. R. N.S. Q. B. 81. 
(c) Barber v. Barber, 3 Taunt. 465. 
'g) Partridge ▼. Frazer, 7 Taunt. 307. 
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cognovit, that no judgment should be entered 
up until default made in payment of the debt 
together with costs, it was held incumbent on 
the plaintiff to tax his costs before signing judg- 
ment, or if he chose to waive them, he should 
have given the defendant notice thereof, and an 
opportunity to pay the debt alone. (A) So, 
where the agreement was to pay on a given day, 
and if not paid, costs to be taxed, and judgment 
signed ; judgment signed before the costs were 
taxed, was held irregular, (t) If it be agreed, 
where a debt is payable by instalments, that on 
the failure of one payment, judgment may be 
entered up for the whole sum, the terms are of 
course binding on the defendant, and in the case 
of a bond, where judgment was so signed, the 
court refused to stay it on payment of the 
instalments in arrear. (k) And even if there be 
no express stipulation, that under such circum- 
stances judgment may be entered up for the 
full debt, on non-pajmaent of a single instalment. 



(A) JBooth V. Parker, S M. & W. 54. 
(0 Wilson ▼. Northern, 4 Dowl. 21 S. 
{k) GowkU ▼. Hanforth, 2 W. Bl. 958. 
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the law will imply such a right, unless there be 
clear words to the contrary. As, for instance, 
where the money is to be paid by instalments, 
and the stipulation is that no judgment shall be 
signed until default (/) : and where, in a cog- 
novit, it was agreed that no judgment should be 
signedy or execution issued, unless default made 
in pajnxient of a certain sum with costs, by 
instalments (m), in these cases the plaintiffs were 
allowed to sign judgment, and issue execution 
for the whole amount of the debt, on de&ult 
being made in one instalment. And where a 
defeazance to a Warrant of Attorney authorised 
execution by the surety, against his principal, 
for l^e amount of certain bills, to which the 
former had become an accommodation party, it 
was held no objection to an execution for the 
whole amount, that part only of the bills were 
due. (n) Where the sum secured by the warrant, 
or cognovit, is thus payable by instalments, exe- 
cution may issue against the defendant, for each 



(/) Lweridge v. Forty, 1 M. & S. 706. 

(m) Ro9e ▼. Tomlinsonf 3 DowL 49. 

(n) Dukt T. WiOchhom, 1 Dowl. N.S. 265. 
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default as it is made, without obtaining leave of 
the court, or a judge, (o) Where a Warrant of 
Attorney was made, with a defeazance, stating it 
to be given as a security for 4CXX)/., and lawful 
interest thereon, it was held to be a continuing 
security, and not merely a security for money 
then due. {p) And the giving a mortgage to 
secure present and future advances, will not 
vacate a Warrant of Attorney previously given by 
the mortgagor to the mortgagee for a separate 
debt, {q) If default be made, and before judg- 
ment signed, the defendant tender the amount of 
the warrant, or cognovit, to the plaintiff or his 
attorney, any judgment signed afterwards will 
be irregular, unless the plaintiff has made a sub- 
sequent demand, (r) 

Where the plaintiff's affidavit stated that she 
was then resident in an enemy's country, the 
judges of the Common Pleas refused leave to 
enter up the judgment, (s) 



(o) Davis ▼. GompertZf 2 DowL 407. 
(p) WboOei/ ▼. Jennings, 5 B. & C. 165. 
(q) Stoveld v. Fade, 4 Bing. 154. 
(r) Anon, 1 Dowl. 173. 
(0 De Luneville ▼. I^UUps, 2 N. R. 97. 
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It seems that a Warrant of Attorney is then 
only an answer to an action for money secured 
by ity when judgment has been entered upon 

it.(o 

And where it was sought to take a debt out 
of the statute of limitations, by proving that a 
Warrant of Attorney was given for the same sum, 
and that a specialty debt was thereby created, 
Abbott J. nonsuited the plaintiff; observing, 
** The warrant of attorney could not have been 
<< declared upon, and I think it is not an instru- 
<< ment of specialty within the statute." (u) 

WHEN LEAVE OF THE COURT NECESSARY TO 
THE SIGNING OF THE JUDGMENT. 

Judgment may be entered up, as of course, 
within a year and a day from the date of the 
Warrant of Attorney (a?): but after that time, the 
presumption is that the warrant has been satis- 
fied, and UQ judgment can be entered up with- 



(0 Davison v. Overend, 6 C. & P. 222. 
(tt) Clarke v. Fige$, 2 Star. 234. 
(x) Ch.Arch. 6th ed. 726. 
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out the leave of the court in term, or of a 
judge in vacation, (y) And by a general rule of 
all the courts, H. T. 2 W. 4s r. 1. s. 73., *' leave to 
" enter up judgment on a Warrant of Attorney 
" above 1 and under 10 years old, must be ob- 
'< tained by a motion in term, or by order of a 
<< judge in vacation, and if 10 years old or more, 
" upon a rule to shew cause.** 

In the former case, the rule or order may be 
obtained on an ex parte application. In the 
latter, the defendant has an opportunity of 
showing any reasons to the Court why judgment 
should not be entered up. 

Under particular circumstances, however, 
even when the warrant is less than 10 years old, 
the Court will only grant a rule nisi, (z) Since 
this rule, a rtde nisi was holden to be unneces- 
sary on a warrant under 10 years old, notwith- 



(y) AnotL 6 Mod. 212. ; Lushington ▼. WlaSer, 1 H. Bl. 

95. 

(z) Edwards v. Holiday, 9 Dowl. 1023. Hawke ▼. 

ffarris, 1 DowL N.S. 261. See Lushinffton y. Waiier, I 
H. BL 95., a case decided before the above rule was pro- 
mulgated. 
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Standing it appeared that the defendant was 
insane^ and had been so for a considerable period, 
there being apparently no chance of his reco- 
very, (a) Littledale J. observed *' the court could 
'^not hear the defendant if he were sane." 
A rule absolute in the first instance, for judg- 
ment on a warrant more than 10 years old, can- 
not be granted, although the defendant shortly 
before the application, had acknowledged the 
debt to be due. (b) 

This application to the court, or a judge, must 
be founded on an affidavit (c), stating the debt, 
the consideration, and the amount remaining 
due to the plaintiff, and alleging positively that 
the defendant was seen alive at a certain recent 
time therein mentioned. The due execution 
of the warrant must also be sworn to. The 
plaintiff himself is required to make affidavit of 
such of these particulars as are within his pecu- 
liar knowledge, and it will not be dispensed with 



(a) Pipgott V. Emiek, 4 DowL 287. 
(6) Nicholas ▼. Merit, 9 DowL 101. 
(c) AppiiNDiX, No. 6. 
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unless some substantial reason is shewn, (d) 
But where the plaintiff was a lunatic, an affidavit 
of the debt being unpaid^ made by a person who 
had received the interest due upon it for the last 
three years, was deemed sufficient, (e) And an 
affidavit by the plaintiff's attorney swearing to 
the consideration and the sum remaining unpaid^ 
and that he had been employed in managing 
the money, and paying over the interest, has 
been held sufficient, without any affidavit by the 
plaintiff himself, (g) And an affidavit made under 
similar circumstances by the clerk of the manag- 
ing attorney was held good, (h) 

The execution of the warrant must be sworn 
to by the attesting witness, or if there be more 
than one attesting witness by any one of them. 
And where the commissioner before whom the 
affidavit that the party was alive, was sworn, 
happened to be the attesting witness^ it was 



(d) Anon. 2 Jur. 1067. ; Barton v. Turner, 8 Dowl. 
122. 

(e) Coppendak ▼. Sunderland, Bar. 42. 

ig) Ashman ▼. BowdUr, 2 C. & M. 212. ; HUl v. Enow, 
Jur. 1843, p. 1038. ; 2 Law Times, 105. S.C. 
(A) Middleton v. Stockdale, 1 DowL N. S. 776. 
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held not to dispense with an affidavit by him of 
the execution, (i) Even where the attesting 
witness, through malice, refuses to make the 
requisite affidavit, the court will reject the ap- 
plication, (k) But it will nevertheless Compel 
him to swear to the execution, where he is an 
officer of the Court (/) ; and probably if he be not 
so, where there is any symptom of collusion with 
the defendant, {m) An affidavit by the plaintiff's 
attorney, that the defendant had recently ac- 
knowledged the execution, expressly for the 
purpose of enabling the plaintiff to enter up 
judgment, without sending for the attesting wit- 
ness, was held sufficient by the Common 
Pleas, (n) But the Court of Queen's Bench 
have otherwise decided, (o) 



(t) FUld V. Bearcroft, 1 Dowl. 308.; 2 C. & J. 217. 
S. C. 

(A) MilU V. M'Donoughhoo, 1 H. & W. 184. 

(Z) Caffin V. Me, Tidd, 9th ed. 554. ; MUk v. MDo- 
noughhoo, 1 H. & W. 184. ; and see Clark v. Elwick, I 
Str. 1. ; Doe d, Avery v. Roe, 6 Dowl. 518. ; Weston v. 
Faulkner, 1 Price, 308. 

(m) Exparte Morrison in Croft v. Perdval, 8 DowL 94. 

(n) Lainff v. Kaine, 2 B. & P. 85. 

(o) Jones y. Knight, 1 Ch. R. 743. ; Holidatf v. Lord 
Oxford, 10 Leg. Obs. 430. 
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In a recent case, on a motion to enter up 
judgment on an old Warrant of Attorney, the 
absence of an affidavit by the attesting witness 
was held sufficiently supplied by an affidavit, 
stating various unsuccessful endeavours to find 
him, and also stating an admission by the de- 
fendant of his own liability, and an acknowledg- 
ment by him of the handwriting of the attesting 
witness, (p) Bat it was held, in another case, 
that a mere application to a person acquainted 
with the witness's address, and a refusal by him 
to disclose it, was not sufficient, although the 
hand-writing of the defendant and of the attest- 
ing witness was verified by the affidavit : some 
further means should have been taken to discover 
the witness, (q) 

The illness of the attesting witness is not a 
sufficient excuse, for the court said a commis- 
sioner might attend him and take his affidavit, (r) 

It seems that the courts will refuse to dis- 



(p) Reid ▼. Ford, 1 DowL N. S. 187. ; 3 M. & G. 546. 
S. C. 

(q) Cope V. Lea, 9 Dowl. 102. ; Constable v. Wren, S 
M. & Sc. 210. 

(r) Owen v. HdOes, 4 Dowl. 572. 



JUDGMENT WHEN SIGNED. 95 

pense with the witness's a£Gidavit, unless the 
inability of the plaintiff to find him, or circum- 
stances from which such inability may be in- 
ferred, are clearly made out. But if the attest- 
ing witness be dead (s), or abroad (^), or out of 
the jurisdiction of the court (u), or if the plaintiff 
has made reasonable exertions to find him, and 
without success {x) ; and either of these causes 
be fully substantiated by affidavit^ secondary 
evidence may be given of the execution, (y) 

Therefore, where the attesting witness was the 
clerk of the attorney who prepared the warrant, 
the want of his affidavit was considered suffi- 
ciently supplied by that of his master, verifying 
the hand-writing of his clerk and of the defend- 
ant, and stating that the former had absconded 
and could not be found, {z) 



(#) Cope V. Lea, 9 Dowl. 102. ; ConstabU v. Wren, S M. 
& Sc. 210. 

(t) Taylor v. Leighton, 2 Dowl. 746. ; Edwards v. Pen- 
hay, 2 Dowl. N. S. 425. 

(tt) Appleton V. Bond, 1 Ch. R. 744. 

(x) Reid V. Ford, 1 Dowl. N. S. 187. ; S M. & G. 546 

& C. 

(y) Young v. Showier, 2 Dowl. 556, ; Waring v. Bowles^ 

4 Taunt. 132. ; Jones v. Knight, 1 Ch. R. 743. 
(z) Young ▼. Showier, 2 Dowl. 556, 
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And when the attesting witness to a warrant 
was dead, an affidavit by one of the plaintiffs, 
verifying the hand-writing of the witness, was 
held sufficient, (a) Where, by mistake, a copy 
instead of the original was filed, and the latter 
could not be found, the court granted judgment 
on an affidavit of the attesting witness, (b) 

Where the warrant had been filed, the pro- 
duction of an office copy of the affidavit of the 
due execution at the time of the filing, was held 
to dispense with any further proof of the exe- 
cution, (c) 

There may be either a separate affidavit for 
each deponent, or they may join in a single one. 
If the plaintiff himself can swear to the defend- 
ant being alive, his deposition to that effect will 
suffice; otherwise the affidavit of some one in 
whose knowledge the fact rests, must be pro- 
duced. 



(a) Constable v. Wreny 3 M. & Sc 210. 

(b) Webb V. WeW), 4 Dowl. 599. ; Bland v. Wilson, 1 
DowL N. S. 260. 

(c) Doe d. Beaumont v. Beaumont, 2 DowL N. S. 
972. 
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REQUISITES OF AFFIDAVIT. 

It is not necessary that the affidavit should be 
entitled in any cause (d)y although there is no 
objection to its being so. (e) 

The due execution of the Warrant must be 
stated: — And where the Warrant was an old 
one, and had been executed by a marksman, 
semble, that an affidavit for entering judgment, 
to the effect that it was duly executed, without 
stating that it was read over to the defendant, 
would not do. (g) 

The amount due to the plaintiff must be fully 
expressed. (A) But where a Warrant of Attorney 
is executed as a security to a person giving a 
guarantee, it is not necessary, for the purpose of 
entering up judgment, to swear that any sum is 
due upon it, if it be sworn that the guarantee is 



{d) Davis v. Stanbury, 3 Dowl. 440. 

(e) Sowerly v. Woodruffs, 1 B. & Aid. 567. ; Poole v. 
Robherdsy 1 B. & Aid. 568. ; Mavley v. Marquis Blandford^ 
M.T.I 816. 

(g) James v. Harris, 6 Dowl. 184. 

{h) Hia V. Enow, 2 Law Times, No. 32. p. 105. 
F 
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Still in force, (i) Where a Warrant is more than 
twenty years old, it seems that a mere statement 
of the sum due will not suffice, but some facts 
must be sworn to by which the legal presump- 
tion of payment after so long a time may be 
rebutted, (k) 

It must distinctly appear from the affidavit 
that the defendant is alive, either from the de- 
ponent's having seen him, or otherwise. And 
in joint warrants, both defendants must be 
shewn to be alive. (/) 

Formerly, it must have been sworn that the 
defendant was alive within the full term to 
which the judgment, when signed, would re- 
late, (m) But since the doctrine of Relation has 
been abolished by Reg. Gen. H. T. 4. W. 4. r. 2. { w), 
it is sufficient now for the affidavit to show that 



(i) Pickering v. CumeU, 8 Dowl. 300. 

(A) Hidke V. Pickering, 2 B. & C. 555. 

(Z) Lot V. Anderson, 1 Dowl. N. S. 305. ; v. Hob- 
son, 1 Ch.R. 314. 

(m) Erjhs V. Warren, 4 M . & S. 1 74. ; Whittakerv. Whit- 
taker, 8 B. & C. 768. ; Price v. Hughes, 1 Dowl. 448. 

(n) See ante, 26. 
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the defendant was alive within a reasonable time 
before the day on which the application is 
made, (o) 

What shall be considered a reasonable time, 
must depend upon the circumstances of each 
individual case. An affidavit that the defendant 
was alive seven days before the commencement 
of the term, has been held sufficient, (p) 

It must be remembered that in ^11 the cases 
on this subject, the fact of the party being alive 
at an antecedent period, iis no other-vise va- 
luable^ than as affording a presumption that he is 
alive at the time the judgment is in due course 
signed. And where the defendants were seve- 
rally sworn to be living nine d&ys(q)y ten days(r), 
and even three weeks (5), four weeks (<), and 



(0) Robinson v. Lester, 3 Dowl. 531. ; Cockman v. Hel- 
Ker, 1 B. N. S. 3. ; 4 M. & Sc. 487. ; 2 Dowl. 816. S.C. 
(f?) Rchinson v. Lester, 3 Dowl. 531. 
(g) Jordan v. Fair, 4 N. & M. 347. ; 2 A. & E. 437. 

s.a 

(r) KreU v. Joy, 4 DowL 600. 
(«) Watts V. Bury, 4 Dowl. 44. 
(<) PoweU V. Howard, 6 Sc. 826. 
F 2 
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five weeks (u), before the motion was made, the 
application was granted. 

In a case where the application was made on 
the 10th November, and the defendant was sworn 
to have been seen alive in England on the 26th 
August, although the warrant was under ten 
years old, the court would have declined grant- 
ing a rule absolute, but as a rule nisi only was 
asked for, it was allowed, (x) Where defendants 
are abroad, a longer period is allowed, and affi- 
davits that letters have been received from them 
will sufiice. Judgment was accordingly allowed 
to be entered up against defendants who were 
sworn to have been alive in the West Indies 
four months previously, (y) Application was 
made on the 10th May, and a letter sworn to 
have been received on the 27 th April from the de- 
fendant, who was at Nice, was held sufficient, (z) 



(u) Stocks V. mileSf 5 Dowl. 221. ; but see Levi v. Cohen, 
2 Dowl. N. S. 687. 

(x) Hawkes v. Harris, 1 Dowl. N. S. 261. 

(y) RownddL v. Powell, Willes, 66, ; Fursey v. Pilkington, 
2 Dowl. 453. 

(z) GraniUy v. Summers, 6 Dowl. 478. ; see Goodman v. 
Trevanim, 9 DoWl. 328. 
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On application in November^ and affidavit 
stating a letter to have been received from the 
defendant in New South Wales, dated thence 
the August preceding, the rule was granted, (a) 

So it was in a case where the application was 
in November, and the defendant was sworn to 
have been seen alive shortly before the 1st of 
March previously, and then in New South 
Wales. (5) And judgment has even been al- 
lowed to be entered up on affidavit stating that 
a cheque of the defendant's, drawn thirteen days 
before the motion, had been paid.(c) 

But in any case the affidavit must state the 
deponent's belief that defendant is still alive, (d) 

Where defendant is sworn to have been seen, 
it must be distinctly stated that he was seen 
aUve; for Mr. J. Patteson referred to a case in 
which a party swore that he had seen the de- 



(a) ffopley v. ITiomton, 2 D. & R. 12. ; Pemberton y. 
Browning^ 2 Bing. 204. 

(ft) Johnson v. Fry, 5 Dowl. 215. ; Bayley v. Western, 7 
Dowl. 601. 

(c) Jacobs V. Griffiths, 5 Dowl. 577. 

(d) Richardson v. Schakfidd, 2 Dowl. N. S. 36. 

F 3 
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fendant, when it turned out that he had seen 
him in his coffin, (e) 

Where the receipt of a letter from the de- 
fendant is relied on, his handwriting must be 
positively sworn to. (jg) 

Mere hearsay evidence will not do. (h) And, 
therefore, where the affidavit stated that the de- 
ponent was told by the defendant's wife that her 
husband was living, it was held insufficient (t) 
And where the plaintiff swore that he believed 
the defendant to be alive from information he 
had received ; but not stating that he believed 
such information to be true, it was held bad. (k) 
But even with this averment the affidavit would 
probably have been rejected. In a late case it 
was decided not to be sufficient evidence of a 
party being alive, that his attorney had lately 
moved to set aside process of outlawry against 



(e) Chell V. Oldfiddy 4 Dowl. G29. ; Watson v. Matthews, 
2 Dowl. N. S. 670. 

{g) Sanders v. Jones, 1 Dowl. S67. ; Bidlake v. Carter, 
MSS. Ch. Arch. 728. ; Gray ▼. Withers, 4 DowL 636. 

(A) Key v. Montague, 1 Dowl. N. S. 853. 

(t) V. Hobson, 1 Ch. R. 314. 

{k) Reeder v. Whip, 5, Dowl. 576. 
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him. (l) If, where it is necessary that leave 
should be obtained, judgment is entered up 
without it, no one, it seems, but the defendant 
himself can object to the judgment on that ac- 
count. (»i) 

JUDGMENT HOW SIGNED. 

Where leave of the court is requisite before 
signing Judgment^ give the motion paper wi^ the 
above affidavit to counsel, if in term time, with 
instructions to move accordingly, and draw up the 
rule when obtained with one of the masters. If in 
vacation, take the affidavit to a judge at chambers, 
and he vnll make an order thereon : then having 
got a motion paper signed by counsel, take it, tO" 
gedier with the order, to the master, and he unll 
draw up the rule. 

If, however, the Warrant is above ten gears old, 
a judge at chambers will not make an order, but 
the application must be to the court for a rule 
nisi (n), and such rule must be served on the de- 



(Z) Croft V. Lord Egmont, 8 Dowl. 96. 
(m) Jones v. Jones, 1 D. & R. 558. 
(n) Barnes, 47. 

F 4 
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fendanL Personal service may be dispensed with, 
where the defendant keq)s ot£t of the way, and the 
court will in general, under such circumstances, 
direct what shall he equivalent to service, (o) In 
one case, service on the defendant's landlady toas 
held sufficient, (j)) But service on a defendant 
abroad otherwise, (q) 

To sign judgment in all cases, make an incipitur 
of the declaration on plain paper, and, if judgment 
have been entered up with leave of the court or a 
judge, annex the rule or order to it, and get it 
marked by the officer : then enter an appearance (r), 
and the officer wiU mark the judgment paper. 
Make an incipitur also on the roll, intituling the 
roll of the day on which t/ie judgment is to be 
entered up. Then take the roll, the judgment 
paper and the Warrant of Attorney to the Judgr 
ment Office of the court, and the judgment will be 
entered up. The officer upon signing judgment 



(o) Croft V. Lord Egmont, 8 Dowl. 96. 

(/)) Woriham v. Tuck, 9 Dowl. 335. 

(5) Fletcher v. Everard, Jur. 1843, p. 1087. • 

(r) In the Common Pleas it seems an appearance need 
not be entered. Kemp v. Matkew, 8 Sc. 400. ; Bircham v. 
Tucker, 8 Sc. 469. 
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vnll mark the costs of the mere judgment^ which 
being a Jioeed sum^ need not be taxed (s) ; but if 
dny additional costs are claimed, they must be 
taxed by one of the masters^ (f) 

Judgment cannot be signed on any Warrant of 
Attorney unthout the warrant being delivered to 
the master^ who is to file such instruments in the 
order in which they are received, (u) 

If one of several plaintiffs or defendants dicy 
and if in the latter case a Judgment is authorised 
against the survivors {x\ the death must be sug- 
gested on the roUy and judgment signed by or 
against the survivors. 

It is advantageous that the judgment should 
be immediately registered^ in order to bind the 
lands of the defendant The 2 & 3 Vict. ell. 
aflter declaring that dockettfng the judgment 
shall no longer be necessary for the purpose of 
binding lands, enacts, " that instead thereof, in 



(«) Griffiths V. Liver$edge, 2 Dowl. 143. 

(0 Booth V. Parker, 3 M. & W. 54. ; mUm v. Norths 
em, 4 Dowl. 212. 

(tt) Reg. Gen. M. T. 42 G. S-^ Jacobs v. NeviUe, 8 
Dowl. 125. ; Bircham v. Tucker, 8 Sc. 469. 

(x) Ant^, p. 80. 

F 5 
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" addition to the minute or memorandum of the 
" particulars of the judgment required to be 
" delivered to the senior Master of the Common 
« Pleas by 1 & 2 Vict. c. 110. s. 19. the latter 
" shall insert in the book required to be kept by 
" him for that purpose, the year and the day of 
" the month when every such memorandum or 
" minute is so left with him.'* And such delivery 
must be repeated every five years, for the judg- 
ment to remain in force. By the 13th section 
of 1 & 2 Vict. c. 110. a judgment will bind the 
lands of the debtor in case it has been entered 
up more than twelve months before his bank- 
ruptcy, but it has been decided by the Lord 
Chancellor of Ireland (y) and the same principle 
has been established by the courts here (ar), that 
this section does not repeal the 108 sect, of the 
6 G. 4. c. 16. by which a distinction is made 
between judgments in a suit adversely com- 
menced, and those obtained by consent, as on 
Warrants of Attorney and Cognovits, the latter 
being held entitled to no preference. 



(y) In re Perrin, 2 Dm. & War. ; see Prideaux on Judg- 
ments, 76. 
(«) Post 
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For the practical mode of registering the judg- 
ment see Bagley^s Practice, p. 24?0. 

It may also be necessary for other purposes, as 
in cases of ordinary judgments, to carry in the 
roll, see Bagley's Practice, p. 215. as to the 
practice in this respect. 

The declaration is of course made out in the 
action mentioned in the Warrant, as in debt on 
bond^ debt on a mutuatus, &Q,y and the terms of 
the Warrant must in this respect be strictly 
followed, otherwise the judgment will be set 
aside as irregular, (a) But where a judgment cre- 
ditor applied to set aside a judgment and ex- 
ecution against the debtor, upon the ground that 
the judgment was entered up against the de- 
fendant by a different Christian name from that 
signed to the Warrant of Attorney, the court 
refused even a rule nisi (h) ; and see ante, (c) 
Cases in which the Warrant has been set aside 
on the ground that it was not strictly pursued 
by the judgment. Where the Warrant is in 



(a) Pans v. Wilkinson^ 8 T. R. 153.; and see Buxton 
V. Mardin, 1 T. R. 8*2. 

(h) MSS. M. T. 1815; Ch. Arch. 6th ed. 731. 
(c) P. 80. 

F 6 
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ejectment, judgment must be entered up in the 
name of the nominal plaintiff, {d) 

Scire facias."] We have seen (c) tiie effect 
of the clause in the Warrant or Cognovit, dis- 
pensing with the necessity of a scire facias to 
revive the judgment. But if there be no such 
clause, a scire facias must issue after a year 
and a day (^), and probably in any case it would 
be necessary where the parties to the original 
judgment were sought to be changed. The pro- 
ceedings on the Writ are precisely the same as 
in ordinary cases. 

On motion to stay proceedings on scire facias 
on judgment on Warrant of Attorney, the court 
would not enter into the original demand, and 
said that there was no distinction between such 
a judgment and an ordinary one, but the affidavits 
being contradictory as to any thing being due, 
they referred it to the master to enquire, (h) See 



(d) Doe. d, Routiedgev. Stewart, 1 D. N. S. 813. 
(c) Ant^,p. 60. 

(g) McDonald v. Macdheran, Jur. Rep. 1843, p. 404 ; 
see Bosanquet v. Graham, ibid. 831. 

(A) Gremslade v. Vavghan, 8 DowL 687. 
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antd, p. 28. as to suggesting breaches in debt on 
bond. 

Writ of Error.'\ The effect too of the re- 
lease of errors has been discussed, (i) Where 
even a writ of error might be available, it is 
seldom resorted to, since an appeal to the equit- 
able jurisdiction of the courts affords, in general, 
so much more speedy and effectual a redress : 
but where they decline to interfere, and the 
error complained of is not cured by the release, 
a defendant may have ilo alternative but to sue 
out a writ of error for the purpose of invalidating 
the judgment — as for instance in the cases 
before mentioned (^), where the court refused 
to set aside a Warrant given by a feme covert 
trading as feme sole. (/) 

But if a writ of error is sued out against the 
express wording of the instrument, and for alleged 
defects which the release cures, the court will 
quash the writ, (iw) 



(t) Ant^, p. 32. (Jt) Ant^, p. 32. 

{I) See De GaiUonv. VAigUy 1 B. & P. 8.; Partridge v. 
Clark, 5 T. R. 194. ; Waters v. Smith, 6 T. R. 451. 

(m) Badddey v. Shaftoy 8 Taunt. 434. ; BesH v. Gompertz, 
2 Dowl. 395. 
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EXEyjUTION. 

If not opposed to the terms of the warrant or 
cognovit, execution may of course be issued 
immediately; but in this, as in all other pro- 
ceedings, the instrument is to be looked at to 
decide the necessary course. There is no ob- 
jection, however, to the issuing a writ of execu- 
tion before the day named in the defeazance or 
the cognovit, although it cannot be executed until 
afterwards, (n) And where the warrant is given 
for a sum certain to indemnify plaintiff against 
the payment of a smaller sum, he need not defer 
judgment and execution until the contingency 
happen, (o) So where a Warrant of Attorney 
authorised execution by a surety against the 
principal for the whole amount of certain bills to 
which the former had become an accommodation 
party, it was held to be no objection to execution 
for the whole amount, that only part of the bills 



(n) MSS. M. 1814; Ch. Arch 6th ed. 731. ; and see 
Hardw. 270. 

(o) Barber v. Barber, 3 Taunt. 465. ; ant^, p. 85. 
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were due. {p) If, by the terms of the defeazance, 
a demand is to be made before execution issues, 
such demand must be made {q)y and if not upon 
the defendant himself, upon some one authorised 
to give a substantial answer. A demand upon 
a lunatic would not suffice, (r) Defendant gave 
a Warrant of Attorney to secure a sum certain, 
to be paid by instalments on specified days, and 
that plantiff should be at liberty to enter up 
judgment thereon immediately, but no execution 
to be issued till default made in payment of the 
said sum by the instalments aforesaid. Held 
that the fair construction of the words was, that 
execution might be sued out for the whole sum, 
on default in paying the first instalment, (s) 

A cognovit was given, confessing damages to 
the amount of 50/., but stipulating that no exe- 
cution should issue, unless default should be 
made in payment of 25/., by instalments of lOs. 



(p) Duke V. Watchamy 1 Dowl. N. S. 265. 

{q) NichoUY, Bromley, 5 Moore, 307.; 2 B. & B. 464. 
S. C. 

(r) Capper v. Dando, 2 A. &. E. 458. ; 1 H. & W. 11. 
S. C. 

(s) Leveridge v. Forty, 1 M. & S. 706. 
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per month, and a like judgment was given as in 
the last case, (t) These decisions rest on the 
ground that default made means default made 
in payment, according to the terms mentioned 
in the warrant or cognovit. But where a war- 
rant given to secure an annuity only authorised 
execution to he levied for the arrears, and the 
defendant was taken in execution for the whole 
penalty, the Court set aside the proceedings, (u) 
In these cases the plaintiff should stie out exe- 
cution for the whole penalty, because the writ 
must strictly pursue the judgment, but he should 
indorse it to levy the arrears only, (a?) 

By cognovit defendant confessed judgment to 
the amount of 3000/.^ and that in case he should 
make default in payment of 259/. on the 7th of 
May, plaintiff might enter up judgment for 3000/l| 
and sue out execution for 259/. and costs. De- 
fault was made, and the plaintiff sued out exe- 
cution for the whole sum, and indorsed the writ 



(*) Rose V. Tomlinsofit 3 Dowl. 49. 

<tt) TObyy, Best, 16 East, 163. 

(x) Chitty's Arch. 6th ed. 732. ; Ckjhbold v. Chilver, 1 
Dowl. N. S. 726. ; and see Webber v. Hutchins, 8 M. & 
W. 319. 



EXECUTION. 113 

to levy 1650/., which was the sum really due to 
the plaintiff: the defendant was arrested, but dis- 
charged under a judge's order, and it was even 
held that he might maintain an action against 
the plaintiff for arresting and imprisoning him 
for a larger sum than was warranted. (^) 

Where the sum secured is payable by instal- 
ments, and default is made, defendant may be 
charged in execution for each default, without 
leave of the court or a judge, (z) 

Where interest was claimed in the defeazance, 
but not in the warrant, it was allowed to be 
levied, (a) 

Defendant was taken in execution on judgment 
on a Warrant of Attorney, which had been given 
by him jointly with another person who had been 
previously arrested on a judgment for a larger 
sum, including that secured by the Warrant, and 
it was held regular, (b) 



(y) Wentworthir.Bunen, 9 B. & C.840.; and see Ddatie 
V. Afott, 2 Ch. R. 423. 

(z) Davis Y, Gompertz, 2 Dowl, 407. 

(a) Shipton v. Shipton, 1 Dowl. 518. ; Chalk v. Wbtton, 
3 Dowl. N. S. 39. 

(6) Bireham v. Tucker, 8 Sc 469. 
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It seems that execution may be taken out by 
ca, sa, as each instalment becomes due^ although, 
in ordinary cases, by one arrest, the judgment is 
satisfied, (c) 

If between judgment and execution, one of 
several plaintiffs or defendants die, the death is 
suggested on the roll, and execution issued by 
or against the survivor, (d) 

If a sole plaintiff or defendant die after judg- 
ment, a scire facias must be issued by or against 
the personal representative, and this probably, 
although the warrant declares it shall be dis- 
pensed with, (e) See as to the suggestion of 
breaches in debt on bond, ant^, p. 28. 

If the plaintiff have levied execution on a cor- 
rect principle, but have merely levied too much, 
the Court will not, in general, set aside the exe- 
cution, but will refer it to one of the masters (^), 



(c) See Atkinson v. Baynton, 1 Hodges, 7. ; Davis ▼. 
Gompertz, 2 Dowl. 407. 

(d) Withers v. Harris, 2 Ld. Raym. 808. ; Pennm v. 
Brace, 1 Salk, 319. 

(c) See ante, p. 61. 

(ff) Tilby V. Best, 16 East, 165 j Amery v. SmaUridge, 
2 W. Bl. 760. 
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or perhaps to a jury (A), to ascertain for what 
sum the execution ought to stand. But where 
the levy is altogether unauthorised, as where the 
whole penalty is levied, as in the case above (t), 
instead of the arrears, the execution will be an- 
nulled in toto, 

A defendant, who was arrested for a sum under 
20/., gave a Warrant of Attorney for the original 
debt and costs, which together exceeded that 
sum. He was held not entitled to be discharged 
under 4f8 G. 3. c. 123., on the ground of his having 
lain twelve months in prison, (k) And this case 
has been since reluctantly confirmed. (/) 

ENTERING SATISFACTION ON THE WARRANT OR 
COGNOVIT. 

It will appear, on reference to the 3 G. 4?. c. 39. 
s. 8. (m), that where the cognovit is filed pursuant 



(A) Shaw V. Marquis of Worcester ^ 6 Bing. 390. ; 3 M. 
& P. 587. S.C. 

(t) TUby V. Best, 16 East, 163. 
{k) Robinson v. Sundell, 6 Moore, 287. 
(Z) Anon, ▼. White, 1 Dowl. 19. 
(m) Antd, p. 66. 
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to that act, a judge is authorised to order a me- 
morandum of satisfaction to be indorsed upon 
the instrument, if he shall be satisfied that the 
debt for which it was given as a security, has 
been paid. An affidavit must be made before a 
judge at chambers of the fact, shewing the dis- 
charge, and he will make an order accordingly. 

Draw up the order,, and upon taking it to the 
master*s office at the Queen's Bench^ the officer 
will indorse the satisfaction on the document itself, 
or on the copy filed. 

A debtor had given a Warrant of Attorney to 
enter up judgment for his debt, and afterwards 
becoming more largely indebted, he entered into 
an agreement for the payment of the whole debt by 
instalments, the judgment to stand as a security 
for the performance of the agreement. Some time 
afterwards the stat. 1 & 2 Vict. c. 110., passed, 
and the interest on the judgment debt thereby 
became a charge upon the defendant's lands. 
A person purchased land of the defendant after 
the passing of the act, and with full knowledge 
of the judgment and the agreement, and the 
defendant being dead and no instalments paid, 
he (the purchaser) obtained a rule to shew cause 
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why satisfaction should not be entered on the 
judgment, upon payment of the judgment debt, 
with costs and interest, from the passing of the 
statute above mentioned ; but the rule was dis- 
charged. The Court observing, that the de- 
fendant, if alive, could not have succeeded in the 
application, and the purchaser could not stand in 
a better situation. The amount due was con- 
siderably more than the sum secured : the former 
was to be paid by instalments, and the latter to 
stand as security for the whole agreement, and 
although no more than the judgment debt might 
be recoverable at any particular period, still the 
intention of the parties to the agreement evi- 
dently was, that the debtor might have an addi- 
tional motive for paying the instalments as they 
became due, in order to get rid of the incum- 
brance, (n) Strict proof must be always given 
that the judgment has been to its fullest extent 
satisfied, before the judge will allow satisfaction 
to be entered, (o) 



(n) Craft y.WUkinsm, 12 L. J. Rep. N. S. Q. B. 153. 
(o) See De Bastos v. JFilmott, 1 Hodges, 15. ; Davis v. 
JoneSf 5 Dowl. 503. ; Atkinson v. Jones, 2 A. & £. 439. 
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Formerly a motion to enter satisfaction on the 
roll was necessarily accompanied by a Warrant 
of Attorney from the plaintiff to some attorney 
of the court, authorising him to enter it upon 
the roll. It seems that such warrant has been 
for some time discontinued in the Courts of 
Queen's Bench and Exchequer, but it was held 
to be indispensably requisite in the Common 
Pleas, (p) Now, however, by a recent rule of 
that Court (q), its use has been abolished there 
also. 



EFFECT OF BANKRUPTCY OR INSOLVENCY. 

Bankruptcy of Plaintiff J] If the obligee of a 
Warrant of Attorney become bankrupt, the as- 
signees may sign judgment in his name, and then 
proceed to make themselves parties to it by scire 
facias, (r) 

Of Defendanf] If the obligor became bank- 



(p) Woodv, Hurdy 5 Dowl. 188. 

(7) June 6th 1843, Jur. June, 1843. 

(r) See GtUnness v. CarroUy 1 B. & Ad. 459. 
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rupt before judgment, the obligee may prove the 
debt under the commission^ and if he neglects to 
do so, it is barred by the certificate. A de- 
fendant gave a cognovit, and became bankrupt 
before judgment was signed, and afler he had 
obtained his certificate, it was sought to enforce 
the cognovit against him, at least for the costs : 
for since they did not constitute a debt until 
they were taxed, it was urged that they could 
not have been proved : but it was decided that 
'* where the cause of action itelf is proveable 
" under the fiat, the costs attending it are dis- 
" charged by the certificate." And it was held 
to make no difference that the costs in this case 
were to be calculated as between attorney and 
client, {s) The circumstance, however, of the 
bankruptcy occurring a/fer judgment, will demand 
a somewhat extensive consideration. 

Before the late statutes, if execution had 
issued against a defendant, and he committed an 
act of bankruptcy at any time before his property 



(») Metcalf V. Wailing, 2 Dowl. 55S. ; overruling Wy- 
borne v. Ross, 2 Taunt. 68. 
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was seized into the sheriff's hands under the 
writ, such subsequent seizure was illegal, for the 
goods had, by the act of bankruptcy, become 
the property of the assignees, (jt) But if the 
seizure took place before the act of bankruptcy, 
although the property remained in the sheriff's 
hands unsold, the execution was a valid one. (t) 
And if the seizure and the bankruptcy happened 
on the same day, the courts would enquire at 
what hour they respectively took place, and 
decide accordingly, (u) 

The assignees' right accrued in the one case, 
although the creditor had no notice that an act 
of bankruptcy had been committed, nor was it 
divested, by the fact that the goods were sold 
before the issuing of the commission, (x) But, 



(t) SmaUcombe v. Cross, 1 Ld. Raym. 252. ; Giles v. 
Grover, 9 Bing, 140. ; Godson v. Sanctuary, 4 B. & Ad. 
255. ; Clutterbuck v. Jones, 15 East, 78. ; Blogg v. PhiUips^ 
2 Camp. 129.; Cooper v. Chitty, 1 Burr. 20.; and see 
Stead V. Gascoigne, 8 Taunt. 527. 

(u) Thomas v. Desanges, 2 B. & Aid. 586. ; Sadler v. 
I^igh, 4 Camp. 197. 

(a:) Lazarus v. Waithman, 5 Moore, 313, 



BANKRUPTCY. 121 

on the other hand, the execution was at all times 
invalid where it had not been bond fide^ or any 
collusion or unfairness had existed on the part of 
the execution creditor, even although the seizure 
was effected before any act of bankruptcy com- 
mitted. For where the warrant was directed to 
a sheriff's officer, and he was ordered by the 
plaintiff not to sell, but merely to leave a man 
in possession, and the defendant was allowed to 
carry on his trade as usual upon the premises 
for some months, when he became bankrupt, the 
property was held to pass to the assignees, (y) 

And so it was decided where the warrant was 
directed to a servant of the trader, and the 
business was carried on by him as usual, although 
without the trader's interference, and the latter, 
whilst things were in this state, committed an 
act of bankruptcy, {z) It may be observed, that 
the principles thus, laid down applied to all exe- 
cutions, whether on Warrants of Attorney and 



(y) Tmiiaxnt v. Hartop, Holt, 335. ; Doker v. Hasler, 2 
Bing. 479. 

(«) Jackson V. Irvin, 2 Camp. 48. 
G 
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cognovits, or judgments obtained in adverse 
suits. 

By Stat. 6 G. 4. c. 16. s. 81., it was enacted, 
that << all conveyances by, and all contracts and 
<< other dealings with any bankrupt, bond fide 
^< made and entered into more than two calendar 
<^ months before the date and issuing of the 
'< commission {z) against him, and all exectUUms 
" and attachments against the lands and tene- 
<< ments or goods and chattels of such bankrupt, 
*< bona fide executed or levied more than two ca- 
" kndar months before the issuing of such com- 
<* mission, shall be valid, notwithstanding any 
" prior act of bankruptcy, provided the person 
^* so dealing with such bankrupt, or at whose 
'^ suit or on whose account such execution or 
" attachment shall have issued, had not at the 
" time of such conveyance, &c., notice of any 
<* prior act of bankruptcy." 

This section, if it stood alone, would also apply 
to executions on every species of judgment, so 
that if the property of the bankrupt was seized 



(z) For which the fiat has been since substituted by 
I &2 W. 4. C.56. s. 12. 
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more than two months before the commission, a 
prior act of bankruptcy would not defeat it. 

The 108th section of the same act draws, 
however, a most important distinction between 
executions on judgments obtained in adverse suits 
and those founded on Warrants of Attorney and 
cognovits; and, for its better consideration, it 
may be convenient to divide it into three clauses. 
It declares, — 

1. That " no creditor having security for his 
<< debt, or having made any attachment in Lon- 
« don, or any other place, by virtue of any custom 
** there used, of the goods of the bankrupt, shall 
*< receive upon such security more than a rateable 
" part of such debt. 

2. ^^ Except in respect of any execution or ex- 
" tent served and levied by seizure upon, or any 
*< mortgage otr lien upon any part of the property 
<< of such bankrupt before the bankruptcy. 

3. " Provided that no creditor, though for a 
** valuable consideration, who shall sue out exe- 
" cution upon any judgment obtained by default, 
'^ confession or nil dicit, shall avail himself of 
'< such execution to the prejudice of otiier fair 

G 2 ' 
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<< creditors, but shall be paid rateable with such 
" creditors." 

It has been decided (a) on the first clause of 
this section, that an execution creditor who has 
levied by seizure only, without sale, is a creditor 
having such security as the clause contemplates, 
and therefore (by its terras) only entitled to a 
rateable share of his debt. Now a general pro- 
position thus stated would be clearly at va- 
riance with the 81st section, which gives validity 
to all executions levied by seizure only, more 
than two months prior to the commission, not- 
withstanding a previous act of bankruptcy. Nor 
does the second clause of the 108th section get 
rid of the inconsistency, because that only 
excepts from the first clause cases where the 
seizure has taken place before an act of bank- 
ruptcy. So that the very instances in which the 
81st section gave protection, would seem to be 
divested of such protection by a subsequent por- 
tion of the same statute. There are difficulties 
in the way of any interpretation we may give to 



(a) Wymer v. KembUy 6 B. & C. 479. ; HiggiM v- 
M'AdafttyS Y. & J. 1. 
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the general act, but a construction has been put 
upon the 108th section, which, to some extent, 
reconciles the apparent discrepancies, and al- 
though^ perhaps, a somewhat forced one, it has 
been acted upon in the consideration of sub- 
sequent cases and subsequent enactments, and 
its principle may be now therefore considered 
as settled. It is this : that the first clause only 
relates to cases not within the 81st section. 
(It will be remembered that this section only 
applies where there has been an act of bank- 
ruptcy prior to a seizure which has taken place 
more than two months before the issuing of the 
commission. And even then, it may be added, 
to no cases in which judgment has been in any 
other than an adverse suit, as we shall after- 
wards see.) But that the second clause of the 
108th section protects those cases in which the 
act of bankruptcy has occurred within the two 
months, and (by its terms) the seizure was 
before it ; thus, in fact, referring such instances 
to the precise condition they were in before the 
6 G. 4. c. 16. was enacted. It is clear that, as 
far as we have yet gone, the time of the seizure 
alone determines the validity of the execution, 
G 3 
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and no question could arise as to the goods being 
sold or unsold at the time of the bankruptcy. 
If they were sold, the execution creditor would 
not be considered within the words of the 108th 
sectiop, as ^* having security" for his debt. If 
unsold, the 81st section would protect him if the 
seizure were previous to the two months, and 
the second clause of the 108th would protect 
him if the seizure were within them. 

Nor has the nature of the judgment, whether 
it be after verdict or on Warrant of Attorney, 
or cognovit, been regarded as material. The 
third clause however of the 108th sect, at once 
declares, that all executions sued out on judg- 
ments obtained by default, confession, or nil dicit, 
shall only entitle the creditor to a rateable por- 
tion of his debt; that is to say, he shall be 
excluded from the protection that the 81 st and 
the 2d clause of the 108th sect, afford to other 
execution creditors. This clause has no refer- 
ence to any act of bankruptcy, and therefore, 
whether one has been committed before the 
seizure or not, the execution is unavailing, pro. 
vided the goods are unsold at the time of the 
bankruptcy. Supposing, therefore, this view of 
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the three clauses to be a correct one, the 108th 
section, as far as executions are concerned, 
might run thus : << No creditor who has levied 
" execution by seizure only at the time of the 
*' bankruptcy, on a judgment by default^ confes- 
** siofif or nil dicity shall be entitled to more than 
" a rateable part of his debt" 

This position, however, was somewhat altered 
by the I W. 4. c. 7. s. 7. A judgment, by de- 
fault, confession, or nil dicie, may have been 
obtained in a suit commenced adversely, and if 
80, it would not constitute that species of latent 
jsecurity at which the 108th section was prin« 
cipally aimed. Accordingly, the statute above 
mentioned, after reciting the proviso in the 108th 
section, and also *^ that by reason of such pro- 
** vision, plaintiffs had been and might be deterred 
** from accepting a cognovit actionem, with stay 
" of execution, whereby the expense of further 
'< proceedings might have been, and may be 
" saved or diminished," enacts, that " no judg- 
<<ment signed, or execution issued, after the 
<^ passing of the act on a cognovit actionem^ 
" after declaration 61ed or delivered, or judgment 
** by default, confession, or nil didt^ according to 
G 4 
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<^ the practice of the court, in any action com- 
" menced adversely, and not by collusion, for the 
"purpose of fraudulent preference, shall be 
" deemed within the foregoing provision." 

The effect of this act therefore is, simply to 
take from the third clause certain cases which it 
previously included, and place them within the 
protection of the second, as well as of the Slst, 
section. In one case it was laid down generally 
that warrants of attorney were not within the 
Act (b)x there, however, the suit was a non- 
adverse one ; and a more recent decision shows 
that were the suit is adverse, the warrant would 
be protected. An action was brought against 
the assignees of a bankrupt obligor of a War- 
rant of Attorney by the obligee; and it was 
held, that if he relied upon the 1 W. 4'. c. 7. s. 7., 
it was for him to show that the warrant was given 
adversely, (c) 

Bearing in mind, therefore, the above provi- 
sion, we may perhaps modify the reading of the 
108th section, and render it thus: "No creditor 
" who has levied execution by seizure only at 



(6) CroAjield v. Stanley, 4 B. & Ad. 87. 

(c) Linnit v. ChafferSy 12 L. J. R. Q. B. 367. 
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^< the time of the bankruptcy, on any judgment 
"on a Warrant of Attorney, given in a non- 
" adverse suit, or any judgment on a cognovit 
"given before declaration filed or delivered, 
" shall be entitled to more than a rateable part 
"of his debt. 

Whilst, therefore, with regard to other execu- 
tions, their validity depended upon the time of 
seizure, those on Warrants of Attorney, and 
cognovits, were governed by the time of sale. If 
unsold at the time of bankruptcy, the creditor 
would have security for his debt, and be within 
the disabling clause of the 108th section. But if 
they were sold before an act of bankruptcy com- 
mitted, that section would not affect the execu- 
tion, and the seizure and sale, being before the 
bankruptcy, would be valid, without any statutable 
protection, upon the general principles with 
which we set out. 

Such, then, having been the state of the law 
on this subject, the 2 & 3 Vict. c. 29, has again 
introduced a material alteration. Afler reciting 
the 82nd section only of the 6 G. 4. c. 16., it 
enacts^ that " all contracts, dealings and trans- 
g5 
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'' actions, by and with any bankrupt, really and 
" band fide made before the date, and issuing of 
'<the fiat, and aU executions and attachments 
" against the lands and tenementSy or goods and 
** chattels of such bankrupt, bond fide executed 
" or levied before the date and issuing of the fiat, 
"shall be deemed to be valid, notwithstanding 
^*ang prior act of i$^jkruptc^ii^ such bankrupt 
"committed: provided the person so dealing 
"with such bankrupt, or at whose suit, or on 
" whose account such execution or attachment 
" shall have issued, had not, at the time^of such 
" contract^ dealing, or transaction, or at the time 
"of executing, or levying such execution or 
" attachment, notice of any prior act of bank- 
"ruptcy. Provided also, that notliing herein 
" contained shall be deemed to give validity to 
" any pa3rment made by any bankrupt^ being a 
"fraudulent preference of any creditor or cre- 
"ditors of such bankrupt, or to any execution 
*^ founded on a judgment on a Warrant ofAttor- 
^ney or cognovit given by any bankrupt by 
" way of such fraudulent preference." 

It has been decided, and is now perhaps set* 
tied, that this statute does not render valid all 
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executions levied by seizure before the fiat. It 
only relieves them from the eflfect of any prior 
act of bankruptcy; whence it follows, that if 
notwithstanding the doing away with such effect, 
the execution would be void — it is void still. 
Now, with regard to executions founded on judg- 
ments in adverse suits, although a seizure more 
than two months prior to the fiat would be good, 
notwithstanding that a prior act of bankruptcy had 
taken place, a seizure within the two months would 
have been otherwise; and the statute, by annul- 
ling the effect of the prior act of bankruptcy, 
gives them protection. The statute, in every 
case, substitutes the fiat for the act of bank- 
ruptcy, and what was held valid, if done before 
the one, is now equally so if done before the 
other. But in the case of judgments on War- 
rants of Attorney and cognovits^ as we have 
seen, a seizure even before the bankruptcy if 
uncompleted at that period by sale, was invalid. 
Putting, therefore, the fiat in the place of the 
bankruptcy, we arrive at the established con- 
clusion, that while executions on judgments in 
adverse suits, are perfected by seizure only 
before the fiat, those on Warrants of Attorney 
G 6 
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and cognovits are void, unless a sale has also 
taken place. 

It has been contended^ that the proviso at the 
end of the statute, that nothing in the act should 
"be deemed to give validity to executions on 
" Warrants of Attorney or cognovits, by way of 
" fraudulent preference," inferred that the legis- 
lature meant to render valid all executions on 
such instruments when not given by way of 
fraudulent preference : but it was decided other- 
wise, and that the clause was meant to deprive 
of the benefit of the act, all executions on War- 
rants or cognovits fratidukntly given, although 
execution was complete by sale as well as seizure 
before the fiat. 

It may be here observed, that, whenever there 
has been a fraudulent preference, or whenever 
the creditor has had notice of an act of bank- 
ruptcy, the sale is absolutely null and void, not- 
withstanding that the case is in all other respects 
within the protection of these acts. 

It is established also that the sale is complete, 
although the money still remain in the sherifPs 
hands ; for it has destroyed the character of that, 
which, by being held to be a ^^ security,'* was 
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within the 108th section of the 6 G. 4. c. 16. (d) 
And even where the sheriff's officer received from 
the defendant, the day before he committed an 
act of bankruptcy, the money directed to be 
levied, and some days afterwards paid it to the 
execution creditor: he was held right in doing 
so. (c) 

Having thus given a general sketch of what 
are believed to be the principles of Ihe acts in 
question, we shall now proceed to detail the 
decisions that have taken place upon them, and 
which, if introduced into the text earlier, might 
have only served to encumber a somewhat com- 
plicated subject. 

Wymer v. Kemble (f) was the first case de- 
cided upon the 108 section of the 6 G. 4. 
c. 16. There, A. having a debt from B. se- 
secured to him by Warrant of Attorney, entered 
up judgment, issued a fieri facias, and took from 
the sheriff who had seized under the writ, a bill 



(d) Wymer v. Kemble, 6 B. & C. 479. ; Notley v. Buck, 
8 B. & C. 160. 

(c) Morland v. Pellatt, 8 B. & C. 722. 
(/) 6 B. & C. 479. 
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of sale of the goods seized, and they were for- 
maUy delivered over to him. A. did not, however, 
remove the goods, but carried on the same busi- 
ness as B. had done before, upon the same pre- 
mises. Svhsequemtly to this, B. committed an act 
of bankruptcy, and his assignees seized the goods 
in question. It was held that they were not 
entitled to do so, and that A. might recover 
against them in an action of trover. Lord Ten- 
terden says — "A person who has levied by 
<< seizure is such a creditor as the section con- 
'Hemplates; he has a security by his right to 
<< have the goods sold." But here the seizure 
and sale were perfect and complete before the 
act of bankruptcy, and, therefore, at that time he 
had ceased to be a creditor of the bankrupt. 
In Notley v. Buck (g) there was an execution 
upon a Warrant of Attorney, and a seizure of the 
goods ; but before they were sold, the debtor be- 
came bankrupt, and a commission was issued, of 
which the sheriff had notice. Nevertheless he 
afterwards sold the goods, and paid over the 
amount to the execution creditor. The assignees 



(ff) 8 B. & C. 160. 
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brought an action against the sheriff for money 
completed (A) ; but whether he had or had not, 
had and received to their use, and they reco- 
vered. Here it was quite clear that the creditor, 
at the time of the bankruptcy, was a person 
having security, and therefore not entitled to the 
full fruits of his judgment. 

The case In re Washhoume (A), which is next 
in order, merely decides that where there is a 
seizure before, but a sale afler the act of bank- 
ruptcy, in an execution on Warrant of Attorney, 
the court will not interfere in a summary way to 
compel the sheriff to pay over the proceeds to 
the assignees, but will leave them to their action. 
Morlandv. Pdlatt (i) was very similar to Wymer 
V. Kemble. (h) There, the day before the act of 
bankruptcy by him committed, the debtor had 
paid to the sheriff, who was about to levy on a 
judgment on Warrant of Attorney, the amount 
indorsed upon the writ. The sheriff paid it over 
to the execution creditor after the bankruptcy^ 
and he was held right in doing so. For the debt 



(A) 8 B. & C. 444. ; and see Taylor v. Taylvrt 5 B. & 
C. S92. ; Brembridge v. WUdman^ I Dowl. N. & 774. 
(t) 8 B. & C. 722. (A) Ant^ p. 183. 
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owing by the bankrupt was extinguished at the 
time of the bankruptcy, and the sheriff was sub- 
stituted as debtor in his stead. And such pay- 
ment to the sheriff would protect the execution, 
even although an act of bankruptcy occurred be- 
fore the writ was returnable (/), for it was the 
sheriff's duty to pay over the money immediately 
he received it. 

Crossfield v. Stanley (m) decides that the 
1 W. 4. c. 7. s. 7. affords no protection to judg- 
ments on Warrants of Attome^y although given 
without collusion or fraudulent preference, and 
that an act of bankruptcy, therefore, committed 
before sale, would render such sale and payment 
thereon to the execution creditor wrongful 
acts on the part of the sheriffs, and the 
assignees might recover from them the amount 
of the proceeds in an action for money had and 
received. But if the suit in which the warrant 
was given was an adverse one, it would seem that 
the execution is protected, (n) The sheriff, in 
this case, had notice of the bankruptcy before the 



(Z) Higgim v. M'Adam, S Y. & J. ] . 

(m) 4 B. & Ad. 87. (n) See ante, p. 128. 
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sale was completed (o) ; but whether he had, or 
had not, would be quite immaterial in deciding 
upon the validity of the execution. 

The case of Godson v. Sanctuary (p), it seems 
impossible to reconcile with the principles laid 
down in very recent decisions on the 2 & 3 Vict. 
c. 29. The case was this : — 

A Jleri facias issued on a judgment on Warrant 
of Attorney, and the sheriff seized the goods be- 
fore ten in the forenoon of the 13th of August, 
and sold the same ten days afterwards. On the 
13th of October following, about noon, a com- 
mission issued against the defendant, under which 
he was declared a bankrupt, the act ofhankrwptcy 
having taken place in the previous June ; it was 
held, 1st, that the two months had expired^ and 
that the transaction was protected by the 81st 
section of the statute ; and 2dly, that the 108th 
section applies only to executions on judgments 
by default, confession, or nil dicit, where the 
seizure has taken place tmthin the two calendar 
months. This case was not, perhaps, inconsistent 
with those which had gone before it, for where 
the executions had been held valid, the sale was 



(o) See Ramsey v. Eaton, post, p. 1 94. (p) 4 B. & Ad. 255. 
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complete before the bankruptcy ; and where they 
had been avoided, the seizure had been within 
the two months — ^both positions differing from 
Godson V. Sanctuary. The question entirely 
depends upon the construction to be put upon the 
third clause of the 108th section. The first clause 
we have stated not to include cases within the 
81st section, or it would render the latter a 
nuility as &r as executions are concerned. The 
second clause is, of course, limited to those 
within the 6rst, to which it is an exception. And 
whether the third clause was merely to apply to 
cases within the other two, or entirely to over- 
ride the enactment in the 81st section, was the 
point at issue in the above case. The distinction 
is mOst important, because if the restricted sense 
of the words is to be recognized, and the 81st 
section allowed an unlimited operation, then the 
108th would only include seizures that were made 
within the two months, and the seizure in the 
principal case being beyond that period, it would 
be valid. But if they are taken, in their general 
sense, to include all executions whatever on 
Warrants of Attorney and, cc^novits, where the 
execution creditor could be brought within the 
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scope of the words "having security" at the 
time of the bankruptcy, the execution would be 
void, because here, both the seizure and the sale 
were posterior to the act of bankruptcy. In 
Godson V. Sancttuzryy the court adopted the 
restricted sense ; and if the words in the first 
clause, which are equally comprehensive in them- 
selves, are to have a limited signification, it seems 
difficult to understand why those used subse- 
quently in the same section should have a more 
general one. In cases since decided, however, 
on the 2 & 3 Vict. c. 29, which involve the same 
principle as is here discussed, a contrary conclu- 
sion has been arrived at. 

In the latest of them (§'), and which was very 
recently decided in the Exchequer Chamber, C. 
J. Tindal observes, " The apparent inconsistency 
** in the two sections led some of the judges in 
" the case of Godson v. Sanctuary ^ to express in 
" wider terms than were necessary for the de- 
'< cision of that case, an opinion that s. 108. of 
" the 6 G. 4. c. 16. could not apply where the 



(g) Skey v. Carter, 2 Dowl. N. S. 831. ; Jur. Rep. 
1843, p. 428. 
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*^ two calendar months had not begun. But in 
<< that case, the sale was before the commission 
" was issued. So that, at its date, the execution 
'^ creditor was satisfied, and no longer in the po- 
" sition of a person having security for his debt." 
But it will be recollected that with regard to 
executions in no7i adverse suits, the period which 
is to be the criterion of the creditor's satisfaction, 
is not the commission, but the act of bank- 
ruptcy, and in the case alluded to, when that was 
committed, not even a seizure had taken place. 
The above decisions, with the exception of 
Shei/ V. Carter, were all previous to the 2 & 
3 Vict. c. 29., and Whitmore v. Robertson (r), 
affords the first explanation of that act. The 
circumstances were these : a fi. fa. was issued on 
a judgment on a Warrant of Attorney, and was 
executed by seizure after an act of bankruptcy, 
but not completed by sale before the fiat. It 
was held that the execution creditor was not en- 
titled to the benefit of it. The general grounds 
on which this decision rests have been before 
stated (5) ; but to make the matter still more 



(r) 8 M. & W. 463 («) Ant^, p. 130, 131. 
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clear, a portion of B. Parke's judgment is ex- 
tracted. 

His lordship says, *' These executions are 
<< therefore placed in the same situation as if no 
<< prior act of bankruptcy had occurred, and in 
" the case of executions other than on a Warrant 
« of Attorney or Cognovit without adverse suit, 
" the eflPect of this enactment would be to entitle 
" the plaintiflP to the fruits of them, for he could 
" be deprived of them only by reason of such 
" act of bankruptcy. But an execution on such 
" Warrant of Attorney or Cognovit stands on a 
" different footing, and would have been defeated 
*' not only by a prior act of bankruptcy but by 
'< one intervening between the seizure and the 
« sale, by virtue of 6 G. 4. c. 16. s. 108. ; the 
" construction put upon that section by several 
" cases, having been, that if the plaintiff was a 
<« creditor of the bankrupt at the time of the 
" act of bankruptcy, he had no priority, and he 
*' was such creditor until, by the actual sale of 
<< the goods, the sheriff became liable to him for 
** the proceeds of the sale ; and the established 
« distinction, before the recent act, between exe- 
'^ cutions on a judgment on a verdict, and oni a 
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« judgment on a Warrant of Attorney, or by con- 
" fession was^ that the plaintifF acquired a title 
"against the assignees by seizure only in the 
<< former case, in the latter, by seizure and sale 
" before the act of bankruptcy. So far then as 
" an execution on a Warrant of Attorney would 
" have been invalidated by an act of bankruptcy 
<< before the seizure, the statute affords a pro- 
" tection, but as the fiat itself issued in this case 
" before a sale, the execution thereby absolutely 
" became inoperative, and for that, the statute 
"appears to us to have provided no remedy. 
" The effect of this provision seems to be in the 
" case of bona fide contracts and dealings and 
" executions to do away with the relation to an 
" act of bankruptcy, and substitute the issuing 
" of the fiat for the act of bankruptcy as the 
" time at which the right of the assignees is to 
" accrue. And it is some confirmation of this 
" view of the case, that there is not only no ex- 
" press repeal of the latter part of the 108th sec- 
" tion of the 6 G. 4., but not any recital of it as 
" a provision which is to be qualified or altered 
" by the act. There is another view in which 
" the subject may be considered, but which leads 
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<' to the same result. It may be that the terms 
" * executed or levied' in the statute of Victoria, 
** may be taken in conjunction with the 6 G. 4. 
" c. 16. s. 108., to have different meanings as ap- 
<* plied to one description of execution or the 
" other. It may mean, with respect to execution 
<*on judgment after verdict, an execution by 
<< seizure only; with regard to those on judg- 
" ments of Warrant of Attorney, &c., an exe- 
'' cution by seizure and sale." 

The language above used might seem to im- 
ply that the substitution of the fiat for the act 
of bankruptcy only took place in the case of 
judgments in adverse suits ; and that, with re- 
gard to non adverse ones, all that the statute did 
was to annul the effect of an act of bankruptcy 
prior to the seizure^ leaving a bankruptcy after the 
seizure to the same consequences as it involved 
before. This would be to establish the some- 
what anomalous distinction, that what was done 
before an act of bankruptcy was even contem- 
plated would be unprotected, whilst the same 
thing done afler the bankruptcy was complete 
would be altogether indefeasible, although in 
both cases the sale took place before the fiat. 
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In fact, with reference to the same bankruptcy, 
an early seizure would be invalid whilst a later 
one might be upheld. This point, however, was 
not necessary to be decided in the above case, 
because there the seizure being after the act of 
bankruptcy^ the statute clearly protected it : nor 
has it in fact arisen since, but the wording of the 
statute and the language used in subsequent 
judgments appear to show that no such distinc- 
tion really exists. (#) 

This case was confirmed by that of Ramsey 
V. Eaton (w), from which it differs in the 
circumstance of the sale of the goods having 
taken place before the fiat issued, and the 
execution was therefore held to be a valid 
one. Parke B. here observes, "The effect of 
« the 2 & 3 Vict. c. 29. is to wipe out the act 
" of bankruptcy altogether (except where the 
" creditor has notice of it) and substitute the 
" fiat," Rawdon v. Wentworth (x) was decided on 
the same principle, and lastly, the case of Shey 
v. Carter (y), decided in the Exchequer Cham- 



(Ji) See Ramsey v. Eaton, and Skey v Carter^ 'vaSrk. 
(u) 10 M. & W. 22. (x) 10 M. & W. 36. 

(y) 2 DowLN. S. 831.; Jur. Rep. 1843, p. 427. S. C. 
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ber in Easter Term, 1843, on a Writ of Error 
iirom the Exchequer, fully confirms the view that 
had been previously taken. 

It is clear then that the principle of these de- 
cisions is inconsistent with that of Godson v. 
Saruiuaryy because since the fiat is to be sub- 
stituted for the period of two months prior to the 
commission, if, as it was held in that case, a 
seizure before the two months was valid under 
the one act, a seizure before the fiat would be 
valid under the other. Again, if the. third clause 
of the 108th section merely afiects cases within 
the second^ namely, those in which the seizure 
and the act of bankruptcy are both within the 
two months, it is evident that if these two months 
are altogether removed from our consideration, 
there would be nothing on which the third clause 
could operate: so that executions on Warrants 
of Attorney and Cognovits would be placed in 
precisely the same condition as those in adverse 
suits. Both these conclusions are opposed to 
the decisions in the above quoted cases. 

If the Warrant of Attorney be given by way 
of fraudulent preference, or if any payment be 
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made upon it with the like intent (z), an exe- 
cution and sale in the one case, or a payment iit 
the other, though respectively taking place be- 
fore the fiat, will be null and void, and the 
proceeds may be recovered by the assignees. 
Thus in the case of Turqtuznd v. Vanderplank (a) 
A. and B. were in partnership ; B. being con- 
siderably indebted to the firm, borrowed from 
a loan society the sum of 500/. which was se- 
cured by a bond of C, the imcle of A. and B. ; 
400/. of the money was paid into the partnership 
funds, and shortly afterwards B. executed a 
Warrant of Attorney in favour of C, to indemnify 
him against the bond. C. was called upon to pay 
the amount secured by the bond, and he there- 
upon entered up judgment on the Warrant of 
Attorney^ issued a fiu fa., and levied on the part- 
nership effects on the 5th of August, 1840. At 
that time, A. and B. were in a state of hopeless 



(z) See Thompnm v. Freeman, 1 T. R. 155. ; Holbird 
Y. Anderson, 5 T. R. ; cases decided before the above, and 
in which a creditor who Ad thus obtained a preference 
was held entitled to retain it 

(a) 10 M. & W. 180. 
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insolvency. On the 8th of August, A. in the 
name of the partnership, indorsed and delivered 
to C. on account of his claim against B., bills 
drawn by A. and B. for 81/., which were paid at 
maturity, and on the 10th a further payment 
was made by A. on the same account, of 80/. in 
cash. On the 1 1th, a docket was struck against A. 
and B., and on the 12th a fiat issued against them. 
It was held that the assignees were entitled to 
recover from C. the amount of the payments 
made to him on the 8th and 10th of August, for 
that they were not payments really and bona 
fide made, within the statute of Vict, even 
though C. were assumed to have received them 
without notice of the bankruptcy. The decision 
in this case was not given precisely on the 
ground of fraudulent preference, although it 
would seem that such an objection might have 
been tenable. Lord Abinger says, " Putting the 
" question of fraudulent preference out of con- 
^< sideration, this was a payment of the funds 
<< belonging to the assignees, to a party not a 
" creditor of the firm, and therefore having no 
<< claim upon them.'* '< It is not a case between 
H 2 
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" debtor and creditor, nor within the law relating 
" to fraudulent preference, but a mere misappli- 
** cation of the funds of the assignees, to the 
" payment of a debt of one of the bankrupts not 
« then due." (b) 

Alderson B. doubted whether this could be 
called a contract, a dealing, or a transaction^ 
but if it were one or other, " I think," he ob- 
serves, " it was not bona fide made and entered 
" into within the meaning of the statute." 

In Aldred v. Constable and another (c), it ap- 
peared that the bankrupt was supplied in 1839 
by his father, the defendant Brown, with ad-« 
vances to enable him to set up in business, and 
the Warrant of Attorney was given to the father 
in March, 1840. Judgment was signed on the 
23d of April following, and on the^ next day the 
officer entered into possession. On the 27thy 
the officer and the defendant Brown were served 
with notice that the son had committed an act 



(&) It seems tbat the defendant had not paid the amount 
secured by the bond to the Loan Society. 

(c) 12 L. J. Rep. N. S. d. B. 253.; Jur. Rep. 184S, 
509. S. C. 
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of bankruptcy* The goods were sold on the 
three following days. The fiat issued on the 
6th of May, 1840; and evidence was given that 
at the time the warrant was made, the bankrupt 
was in insolvent circumstances. 

This was held to be a case in which a jury 
might fairly infer a fraudulent preference ; and it 
was decided that no particular act of bankruptcy 
need have been contemplated, nor need the 
bankruptcy have appeared at the time to be 
unavoidable. It seems, in this case, that there 
waff a notice to the defendant previous to the 
sale, which would at all events have been suf- 
ficient to defeat any proceedings taken subse- 
quently to it. 

A notice to a sheriff's officer in possession 
under a fi. fa., of an act of bankruptcy committed 
by the defendant, is not notice to the execution 
creditor under 2 & 3 Vict, c 29. Parke B., 
in giving judgment in the case of Ramsey v. 
Eaion (d), observes, << The words of the 2 & 3 
" Vict, c 29. afford a complete answer to the ar- 
<' gument on the part of the assignees. The pro 



(d) 10 M. & W. 22. 
H 3 
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<< vise runs thus-—' provided that the person at 
<< < w/iose suit such execution shall have issued, 
<* * had not at the time of executing or levying, 
" * &c., notice of any prior act of bankruptcy/ 
<' Unless, therefore, the sheriff can be considered 
" the agent of the party for such a purpose, no- 
*' tice to him or his bailiff cannot avoid the exe- 
<^ cution. But he cannot be so considered ; the 
« sheriff is the officer of the Court, and bound 
" to obey the writ, and is not in point of law the 
" agent of the party who sues it out.*' And it 
was hinted in that case, though not decided, that 
a general notice to the creditor that the de- 
fendant had committed an act of bankruptcy, 
would be sufficient without stating the nature of 
it. 

The time of delivering the fiat from the bank- 
rupt office is to be taken as the period of its 
issuing, within the act. (e) 

Insolvency,'] The effect of insolvency on 
Warrants of Attorney and Cognovits formerly 
depended upon the 7 G, 4. c 57., but the sec- 
tions applicable to the subject have been re-en- 



(e) Petotress ▼. Anfum, 9 Dowl. 828. 
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acted nearly in the same words by 1 & 2 Vict, 
c. 110. The 59th section declares : <' that if any 
<' prisoner shall before or after his or her im- 
<< prisonment, being in insolvent circumstances, 
^'voluntarily convey, assign, transfer, charge, 
<< deliver, or make over any estate, real or per- 
^'sonal security for money, bond, bill, note, 
" money, property, goods, or effects whatsoever 
" to any creditor or creditors, or to any person 
^ or persons in trust for, or to, or for the use, 
« benefit, or advantage of any creditor or cre- 
"ditors, every such conveyance, &c, shall be 
^' deemed, and is hereby declared to be fraudu- 
<< lent and void as against the provisional or other 
<' assignee or assignees of such prisoner, ap- 
<< pointed under this act, provided always, that 
<< no such conveyance, &c., shall be so deemed 
<< fraudulent and void, unless made within three 
<< months before the commencement of such im- 
'< prisonment, or with the view or intention by 
'< the party so conveying, assigning, &c, of pe- 
** titioning the said Court for his discharge from 
** custody under this act." It has been decided 
on the corresponding section of the former sta- 
H 4 
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tute (<;), that a Warrant of Attorney given to a 
particular creditor by one who at the time in- 
tends to take the benefit of an insolvent act, is a 
" charge" on property, or a " transfer" of it by 
assignment, and therefore invalid. (A) But the 
61st section is one on which questions more 
frequently arise. 

It declares : *< that in all cases where any 

* prisoner whose estate shall have been vested 
^ in the provisional assignee, shall have executed 

* any Warrant of Attorney to confess judgment, 

* or shall have given any Cognovit actionem or 
bill of sale, whether for a valuable considera- 
tion or otherwise, no person shall, afler the 
commencement of the imprisonment of such 
prisoner, avail himself of any execution issued, 
or to be issued upon any judgment obtained, 
or to be obtained upon such Warrant of At- 
torney or Cognovit, or of such bill of sale, 
either by seizure and sale of the property of 
such prisoner, or any part thereof; but that 
any person or persons to whom any sum or 



(g) Section 32. of 7 G. 4. c. 57. 
(h) Sharpe v. Thomas, 6 Bing. 416. 
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" sums of money shall be due in respect of any 
" such Warrant of Attorney or Cognovit, or of 
" such bill of sale, shall and may be a creditor or 
*' creditors for the same under this act." So 
tha^t there must be a sale as well as a seizure 
before the imprisonment^ to render an execution 
on a Warrant of Attorney or a Cognovit valid in 
case of the debtor's insolvency, (i) And where 
the sheriff sold the goods after the imprisonment, 
and paid over the proceeds to the execution 
creditor, the assignees, subsequently appointed^ 
recovered them in an action for money had and re- 

«ceived. (k) And a sheriff who persisted in selling, 
after notice of assignment to the provisional assig- 
nee, and after the imprisonment of the insolvent, 
was held liable to the assignees in trover, (f) In a 
late case (m), judgment was obtained against de- 
fendant, a pawnbroker, on a Warrant of Attorney, 

X and a seizure was made under a fi. fa. An action 



(•) Kelcey v. MtUer, 1 Bing. N. C. 721. 
(*) Guff V. Hitchcock, 5 N. & M. 660. 
(I) Groves v. Cotoham, 10 Bing. 5. 
(m) Squire v. Ruetton, 1 Q. B. Rep. 308. 

H 5 K 
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being brought against defendant, after the sei- 
zure, he was taken under a ca. sa. in that action, 
and afterwards discharged by the Insolvent 
Debtor's Court. The sheriff had realised money 
on the seizure, partly from the sale of the de- 
fendant's goods, and partly by the redemption of 
pledges since the seizure. The assignees of the 
insolvent claimed, under the 61st section of the 
above statute, the monies so realised, both be- 
fore and after the imprisonment commenced; 
and it was ordered that the sheriff should pay to 
the execution creditor the monies realised before 
the imprisonment, and the remainder to the as- 
signees. 

It must not be lost sight of that, although the 
sale has taken place before the imprisonment, 
and the execution may therefore be valid under 
this section, it may still be void under the 59th 
section (n), if' the instrument itself has been 
given fraudulently within three months of the 
imprisonment or with an intention on the part of 
the insolvent, at the time, of applying for the 
benefit of the act. 



(ft) Ant^, p. 151. 
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It is, of course, important to ascertain at what 
precise period the imprisonment is looked upon 
as actually commencing. In a late case (o), the 
insolvent was arrested on the 5th November, and 
not committed to gaol until the 12th. In the 
interval, it seems, he was in custody, not of the 
sheriff's officer, but of a friend of such officer. 
Execution was completed between the 5th and 
12th day of November, and it was held valid. 
TindalC.J., in giving judgment, says,-;- "Where 
<< the actual imprisonment within the four walls 
<< of the prison, follows upon the arrest, as one 
" continuous act, within the usual time allowed 
<< and required by law and the course of practice, 
" there the arrest shall be taken to be the com- 
*^ mencement of the imprisonment ; but where, 
*^ after the arrest was made, any delay, not sanc- 
'* tioned by due course of law, takes place before 
<<the actual commitment of the defendant to 
" prison, such as by the favour of the plaintiff, or 
<< the negligent or permissive escape of the pri- 
<< soner, or any other cause of the same nature, 
" there, not the arrest, but the actual coming 



(o) Vb^ t. Harrington, 3 Bing. N. C. 907. 
H 6 
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"within the walls of the prison, is, within the 
" meaning of the statute, the commencement of 
" such imprisonment." This judgment is quite 
in accordance with a former case (p), in which, 
on account of the dangerous ilhiess of the insol- 
vent, he was permitted to remain for a few days 
in his own house, in the custody of the officer's 
follower. This person was not named in the 
warrant, but he kept the key of the house in his 
possession. The insolvent was then removed to 
gaol, and his imprisonment was held to have 
commenced at the time of his arrest. 

Where the insolvent is a beneficed clergyman, 
a creditor who has obtained a sequestration on 
a. judgment on a Warrant of Attorney, before 
the adjudication to the assignees, is allowed to 
retain a priority. The 28th section of the T G. 4. 
c. 57. re-enacted by 1 & 2 Vict, c 110. s.55. 
declares that — << nothing in the act shall extend 
" to entitle the assignees of the estate and effects 
" of the prisoner being a beneficed clergyman or 
" curate^ to the income of such benefice or curacy. 



(p) Stevens v. JacUou, 1 Marsh. 469, 
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" for the purposes of the act ; provided always, 
<< that it shall be lawful for snch assignees to 
"apply for and obtain a sequestration of the 
" profit of any such benefice for the payment of 
" the debts of such prisoner." 

It was held in Bishopw. Hatch (q)^ that the ad- 
judication was a condition precedent to the right 
of the assignees to obtain a sequestration, and that 
when they did so, it had no effect in defeating a 
sequestration previously obtained by an individual 
creditor. In Chuter v. Hatch (r)^ it was con- 
tended, that, admitting that to be so, the judg- 
ment in that case being upon a Warrant of 
Attorney, the 34th section would deprive the 
execution creditor of any preference : but the 
Court decided that the language of that clause 
could not by possibility include the sequestra- 
tion of a benefice, and that it applied where 
seizure and sale were a necessary part of the 
execution. 

It has not been decided whether such an 
insolvency as is created by the 5th & 6th Vict. 



(g) 1 A. & E. 171. (r) 1 A. & E. 171. 
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c* 116. will defeat the daimg of a creditor who 
has seized goods in execution on a Warrant 
of Attorney or Cognovit, but which remain un- 
sold at the time of the final order vesting the^ 
insolvent's property in his assignees, under the 
act. But it has been very recently held, that 
the 3 G. 4. c. 39. s. 2. and 7 G. 4. c. 57. s. 33. do 
not apply to such assignees, and that they could 
not avoid a Warrant of Attorney, on the ground 
that it had not been filed within 21 days of 
its execution, (s) 

Having thus stated generally the results of 
the decided cases, as to the efiect of the bank- 
ruptcy and insolvency acts upon judgments on 
Warrants of Attorney and Cognovits, it may be 
again remarked here (t) that the 3 G. 4. c. 89. 
and 7 G. 4. c. 57. s. 33. over-rides them all 
(except the 5 & 6 Vict. c. 1 16. suprk) ; and unless 
the instruments have been filed within 21 days, 
or judgment signed upon them within that 
period, or unless the defeazance or condition on 
which they were given is written on the same 



(«) Laurence y, Laurence, Jur. Rep. 1843, 970. ; 
12 L. J. R. N. S. Q. B. 846. S. C. 
(0 Ant^, p. 63— 66. 
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paper or parchment as that which contains the 
obligation itself^ any subsequent proceedings upon 
such judgments are voidable by the assignees 
in case of the future bankruptcy or insolvency of 
the obligor. And such is the case^ even although 
the execution has been completed by sale before 
the bankruptcy or imprisonment respectively. (t<) 

SETTING ASIDE THE WARRANT. 

In discussing the nature of the consideration, 
the filing, and generally throughout the work, 
many instances have been stated in which the 
courts would interpose their equitable authority, 
and set aside warrants or cognovits, or any pro- 
ceedings that had been taken under them. The 
application to set aside, will not be entertained 
by a judge at chambers, although he will so far 
interfere as to make an order for a stay of pro- 
ceedings until the defendant has had an oppor- 
tunity of applying to the court. The latter will 
always give relief where there is any fraud 
or unfairness practised by the parties by whom 



(«) See ant^ p. 71. 
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these instruments have been obtained, {x) As, 
for instance, where A. being indebted for rent to 
her landlord, the latter proposed to C, her son- 
in-law, to take his promissory note as security ; 
and C. said he would give an answer in ten days. 
The landlord then asked him whether A. owed 
him any thing : he replied, that she did not, or 
what she did owe he considered as a gift. 
Within the ten days A. executed a Warrant of 
Attorney to C, upon which execution issued, 
and C. took possession of the goods. The Court 
thought that the conduct and representations of 
C. were intended to defraud the landlord, and 
they accordingly set aside the Warrant at his 
instance, (y) And where a defendant was led to 
believe he was in duress, and was thus induced 
to give a Cognovit, the Court vacated it. (z) The 
same was done in a case where an administratrix 
had consented to a judgment which would render 



(a?) Duncan v. Thomas, I Doug. 196.; Fell v. HHey, 
1 Cow. 281.; and see Doe d. JUitchinson v. Carter, 8 it 
R. 57—300.; Thomas v. Bhodes, 3 Taunt. 478. 

iy) Martin y. Martin, 3 B. & Ad. 934. 

(«) Turner y. Shaw, 2 Dowl. 244. 
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her liable de bonis propriis^ and she had evidentl^r 
been misinformed as to the consequences of what 
she did. (a) By the 13 Eliz. c. 20. it was 
enacted "that all charging of benefices with 
" cure, with any pension, or any profit out of the 
" same to be yielded or taken, other than rents 
<< reserved upon leases, made according to the 
" meaning of the act, shall be utterly void." So 
that a Warrant of Attorney given by a clergy- 
man, expressly creating a charge on an eccle- 
siastical benefice, is illegal^ and will be set aside. 
But where the effect of such warrant would be 
merely to enable the obligee to issue sequestra- 
tion as he might do on an ordinary judgment, it 
would not be within the act, even although the ' 
warrant itself referred to contemporaneous deeds, 
in which a charge of the benefice was clearly 
contemplated. The question must always be, 
whether the warrant is intended as a continuing 
security, which would be beyond what an ordi-^ 
nary judgment would warrant, or whether it is 
intended to authorize a simple execution for a 



(a) Awm, 2 Ld. Ken. 294, 
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debt For instance^ A., a beneficed clergyman, 
gave B. a Warrant of Attorney to enter up judg- 
ment against him for 3600/. The defeazance 
recited that B. had agreed to purchase an annuity 
of A. for 1800/., and that the annuity was to be 
secured to B. by indenture of even date with the 
warrant, charging the annuity on his benefice ; 
and that A. and B. had also agreed that the 
annuity should be secured by Warrant <^ 
Attorney^ which had been executed. The de- 
feazance further stated, that the warrant was to 
• be as a collateral security, and that execution 
was not to issue until payment should have been 
twenty-one days in arrear, in which case^ and as 
often as it should happen^ B. might immediately 
obtain sequestration of the rectory, to the intent 
that he should recover the arrears. 

The case was held to be clearly within the 
13 Eliz. c. 20. as being a continuing security^ 
and therefore a charge upon the benefice, (h) 

In a later case the facts were these : — The 



(6) SaUmarsh y. Hewett, S N. & M. 656, ; 1 A. & E. 
812. ; Shrine v. Hewitt^ 1 A. & E. 812.; and see Mouyn 
V. LeaJke, 8 T. R. 411.; Britten y. WmU, 3 B. & Ad. 915. 
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defendant, a clerg3ni]an, demised two livings to 
the plaintiff for 99 years, on trust, among other 
things, to pay 3700/. previously borrowed by the 
defendant of the plaintiff, the indenture not 
referring to any Warrant of Attorney. On the 
same day, the defendant executed a Warrant of 
Attorney to the plaintiff, in the defeazance of 
which it was stated to be given as a collateral 
security for 3700/. ; and interest further secured 
by a grant and demise, bearing even date there- 
with, of the vicarages in question. The money 
not being paid, the plaintiff issued a sequestra- 
tion, and it was upheld by the Court, (c) Cole- 
ridge J. observes: — ''It is clear that ecclesias- 
*< tical property is liable to be taken in execu- 
" tion, but at the same time all charging of bene- 
" fices with cure, &c. is utterly void. These two 
" principles must be remembered to exist. We 
" must not protect ecclesiastical persons from a 
'<just execution for their debts, but we must not 
" allow them to charge their livings. In every 



(c) Bendry v. iVtce, 7 Dowl. 753. ; imd see Colebrook v. 
Layton, 1 N. & M. 374. ; Aberdeen v. Newland, 4 Sim. 
281.; Fairchth v. Gumey, 9 Bing. 622. 
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" case the question is, whether on the fece of the 
" documents there appears to have been an ex- 
"ecution for a debt, or for a charge on the 
*' benefice. It is not imputed that this was not 
" a bond fde loan. If he had given a bond for 
'< the amount, it would not have been void ; or if 
" he had given a Warrant of Attorney /?«• ««, that 
'* would not have been so : but here he goes fur- 
^* ther^ and makes a lease of his livings for 99 years. 
" That may be void; but is there any thing which 
" makes the Warrant of Attorney void also ? It 
<< is said that the reference in the defeazance to 
"the void lease, will make the warrant itself 
" void. But there are two securities given for 
" the same amount, and one is not void because 
" that amounts to a charge on the benefice, but 
" because the security itself is within the statute. 
" It does not therefore follow that the object of 
" the other will in itself make it void. In any of 
" the class of cases that have been cited of annu- 
" ities, the party has taken out execution to 
" receive an annuity, which of itself is a charge 
" of the living within the statute ; but no case 
" has been cited where the securities have been 
*< held to be void^ when there was a mere debt 
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" to be received — a mere dry loan of money. 
<< They are all cases of annuities becoming due 
" from year to year, and the party was to be 
<< enabled to get into possession at a time when 
*^ nothing in fact might be due." And where a 
warrant recited that it was given for the purpose 
of securing the annuity, and to the intent that a 
sequestration might be obtained, and continued 
during the continuance of the annuity^ for the 
better securing the same, it was set aside, ((f) 
The same course was taken where the Court 
considered the warrant to amount to a charge 
upon the profits of the living, until the whole 
principal and interest should be satisfied, {e) 
Where a warrant was expressed to be given as 
a security for the arrears of an annuity, and did 
not authorize a sequestration, but it recited a 
deed which did, and which charged the living; 
a sequestration, under which more than the 
arrears due was levied^ was set aside ; but the 



(rf) Flight V. Salter, 1 B. & Ad. 673.; and see Kirhw 
V. BvXU, 2 B. & Ad. 736. n. 

(«) Newland v. Wiatkin, 9 Bing. 113. 
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Court refused to vacate the warrant. (^) And it is 
settled that if the illegality does not appear on 
the face of the instrument itself, it cannot be 
established by affidavits, (h) From the authorities 
then generally, it appears that a writ of seques- 
tration can never be made available for more than 
the debt due at the time of issuing it ; but where 
a warrant authorises a continued sequestration 
to provide for future arrears, it is altogether void. 
If the Warrant of Attorney be given for the 
securing an annuity^ and the annuity acts have 
not been complied with^ it will be set aside. As 
where the memorial of the annuity did not con- 
tain the date of the Warrant of Attorney (t), as 
the 17 G. S. c. 26. s. 1. required. And where an 
annuity was secured by a bond, an indenture, 
and a Warrant of Attorney, and on the indenture 
was an indorsement not stated in the memorial. 



(g) Moore v. Ramsden, 3 B. & Ad. 917. 

(A) Cciebrook v. Layton, X N. & M. 374. ; Sattmarsh t. 
HewUty 1 A. & E. 812.; Bendry v. Price, 7 Dowl. 753. ; 
BiBhop V. Hatch, 7 Dowl. 763. 

(t) Exp. Chester, 4 T. R. 694. 
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the Warrant of Attorney was vacated (A) And 
where a bond and Warrant of Attorney were no 
otherwise noticed in the memorial than by way 
of recital in the annuity deed, the warrant was 
ordered to be delivered up to be cancelled, al- 
though eighteen years had elapsed since the grant, 
and the grantee was dead. (/) 

An attorney, who by omitting to take out his 
certificate, had rendered it necessary that he 
should be re-admitted to entitle him to practise, 
practised without such readmission, and took 
from a client a Warrant of Attorney as a security 
for business done during his disability, and the 
Court vacated it. (m) 

If the warrant be void^ the Court will in all 
these cases order it to be delivered up ; and if any 
judgment or other proceedings have been had 
under it, they will set them aside. But before they 
do this they will be fully satisfied of the illegality 



(A) Steadman v. Purchase, 6 T. R. 737.; and see Storton 
T. TonUins, 2 Bing. 475. ; Nash v. Godmond, 1 B. & Ad. 
634. 

(/) Van Braam y. Isaacs, 1 B. & P. 451.; and see 
Garrick v. Williams, 3 Taunt. 540. 

(m) WUton y. Chambers, 7 A. & £. 524. 
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or the invalidity of the instrument, and will not 
decide summarily upon a matter which may 
fairly call for the intervention of a jury. Thus 
where a Warrant of Attorney was given for 
money lent to the defendant to furnish a public- 
house, and he afterwards alleged his non-liability 
on the ground that the plaintiflPs were trustees of 
a certain association which was illegal within 
6 G. 3. c. 18., and that as such they lent him the 
money, the Courts declined to interfere, but in- 
timated that if the defendant were to produce a 
conviction of the plaintiffs under the above act, 
a motion to set aside the instrument would pro- 
bably be successful, (n) In another case a de- 
fendant^ after he had become bankrupt^ was 
discharged out of custody on a ca. sa., upon exe- 
cuting a Warrant of Attorney with two sureties, 
the latter consenting that the plaintiff should 
prove his debt under the commission. The 
plaintiff having proved his debt, but no dividend 
having been paid, the Court refused on summary . 
application to exonerate the sureties, (o) Where 



(n) Broum v. Holt, 4 Taunt. 587. 

(o) Duncan y. Sutton, 1 Bing. N. C 431. 
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in cases of bankruptcy, the execution may have 
interfered with the rights of the a'ssignees, if the 
right be in any way doubtful, the Courts will not 
interfere summarily, but will leave the assignees 
to their action, (p) And, under circumstances, 
the Court will direct an issue to be tried by a 
jufy (q), or will refer the case to the Master (r), 
and will enlarge the rule for setting aside the 
judgment in the meantime, or if the justice of the 
case requires it, they will dismiss the application 
altogether, (s) As where' a defendant had given 
a cognovit on a promissory note, the considera- 
tion of which was illegal ; but a sum of money 



(p) In re Washbourne, 8 B. & C. 444.; Taylor v. 
Taylor, 5 B & C. 391.; Brembridge v, Wildman, 1 DowL 
N. S. 774. ; and see ante, p. 135. 

(^) Harrod v. Bentorij 8 B. & C. 217. ; 2 M. & Ry. ISO. 
S. C. ; Cook V. Jones, 2 Cow. 727. ; Shaw v. Marquis of 
Worcester, 6 Bing. 390. ; Gumey v. Langlands, 5 B. & Aid. 
330. 

(r) Davison v. Franklin, 1 B & Ad. 142.; Greenslade 
V. Vauyhan, 8 Dowl. 687. ; Wilson v. Price, 4 DowL 
213. 

(#) Flight V. Chaplin, 2 B, 8c Ad. 112. 
I 
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had been paid upon it, the Court refused to set 
aside the Cognovit for the illegality, (t) 

So if it be alleged that the warrant is forged 
the Court will order the question whether it was 
duly executed or not, to be tried by a jury, (u) 
In one case^ it was doubted whether in ad action 
on an Irish judgment entered up on a Warrant'of 
Attorney^ the grounds of the judgment could be 
discussed by the Courts here, (ar) Where a 
party to a joint Warrant of Attorney altered the 
Christian name by which he had executed it, 
and then executed it afresh^ without the know- 
ledge of his co-obligor, the Court refused to set 
it aside at the instance of the latter. (^) As 
has been seen in various cases, where the 
warrant is not altogether void, but part only of 
the consideration, or of the terms to be performed 
by the obligor, is so^ the Courts will vacate the 
judgment or execution as to the invalid portion, 



(t) Bligh V. Brewer f S Dowl. 266. ; and see ant^, p. 17 

n. (0. 

(u) Gibson y. Bond, Barnes, 239. 

(j:) Guinness v. OirroO, 1 B. & Ad. 459. 

iy) Coke y. Brummdl, 8 Taunt 439. 
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and allow it to stand for the residue, (z) As 
where a Warrant of Attorney was given to se- 
cure future costs as well as those already in- 
curred, it was held void to the extent of the 
client's future liability, (a) 

Wherever there has been any unfairness prac- 
ticed towards the defendant (b), or the warrant 
has not been executed with the necessary form- 
alties (c), or if the consideration be an usuri- 
ous (d)f gaming (e), or otherwise illegal one (^), 
the defendant himself may make the application 



(z) See Smith v. Alexander, 5 Dowl. IS. ; ante, p. 16. ; 
Kirlew V. Butts', 2 B. & Ad. 736. n.; Britten v. Watte, 

3 B. & Ad. 915.; BeU v. Tidd, 9 Dowl. 949.; Coaint v. 
Benton, 9 Dowl. 905. ; Squire v. ffuetson, I Q. B. R. 308. 

(a) Hddsworth v. Wakeman, I Dowl. 532. 
(5) Duncan v. TTumuu, Doug. 196.; Turner v. Shaw, 
2 Dowl. 244.; and see ante, p. 159. 

(c) Hibbert v. Barton, 10 M. & W. 678.; Gripper v. 
Brittow, 8 Dowl. 797. ; and see antd, p. 33. 

(d) Ante, p. 12. 

(c) See George v. Stanley, ante, p. 15. 

(^) CaUijis V. Benton, ante, p. 17. n. (»); Exp. Chesier, 

4 T. R. 694.; Nash v. Godmond, 1 B. & Ad. 634. ; Ktrwan 
V. Goodman, ant^ p. 19. n. (c). 

I 2 
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to set the instrument aside. But where there 
has been any intention on his part to deceive the 
obligee, as where he represented a gambling 
debt which the latter had purchased to be a valid 
one (A), or where he gave the security for the 
purpose of defrauding his other creditors (i) the- 
Court will not vacate it at his instance. He may 
apply although he has become a bankrupt since 
the execution of the instrument. B. Parke ob- 
serves, " He has an interest to set aside the 
"judgment, because he may be taken under it 
" hereafter on a ca. sa." (k) Where there has 
been any want of the necessary formalities in the 
execution of the warrant or cognovit, it seems 
that no laches on the part of the defendant will 
prevent its being set aside. (/) 

Wherever the defendant may apply to the 
Court for the purpose in question, his as- 
signees may do so in case he becomes bankrupt 



(h) Davison v. Franklin, 1 B. & Ad. 142. 
(t) Roberts v. Goffi 4 B. & Aid. 92. 
(k) Taylor v. NichoOs, 6 M. & W. 91.; Pinches t. 
Harvey, 1 Q. B. R. 868. 

(Z) Gripper v. Bristow, 8 DowL 797. ; ante, p. 56. 
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or insolvent, (m) And even where no objection 
could be taken by him, the assignees in many 
cases may procure the avoidance of the judg- 
ment^ or annul any proceedings that may have 
been taken under it. As for instance where it 
has not been filed pursuant to the statute (n)y 
where execution has been completed afler the 
fiat (o)y or where the defendant has given the 
security for the purpose of defrauding his cre- 
ditors, (p) The Court in one case refused to set 
aside the jvdgment on application by the assig- 
nees, on the ground of a defective filing of the 
cognovit, for the judgment was good against the 
bankrupt. (^) Had any execution issued upon 
it, it would have been probably set aside, but the 
assignees were not damnified, and the cognovit 
was only invalid as against them, in case they 
were. 



(m) Coclu V. Edwardst 2 Dowl. N. S. 55. ; Bretnbridge t. 
midman, 1 Dowl. N. S. 774.; BeU v. Tidd, 9 Dowl. 949. 
(n) See the cases, ant^, p. 68, et seq. 
(o) Ant^, pp. 133 — 150. 
(p) Ant^ p. 17. 

(q) Green v. Gray, 1 Dowl. 350. ; ant^, p 69. 
I 3 
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If a third person be prejudiced by way thing 
done under the warrant or cognovit, he may 
apply to the Court to annul the instrument. As 
for instance, a bona fide judgment creditor who 
is prevented from obtaining execution by a pre- 
vious seizure founded on a fraudulent warrant, 
may do so, and in such a case Lord Tenterden 
observed, *' I think the Court has a jurisdiction 
" over the Warrant of Attorney, which it may 
^< exercise at the instance of any party who 
<< has an interest in supporting or in setting it 
** aside." (r) But it seems that the objections 
which a third party can take, must be substantial 
ones ; he cannp^ allege a non-compliance with 
some mere technical formality which was en-> 
joined for the sole protection of the defendant 
himself. As for example, that the warrant or 
cognovit was not executed in the presence of the 
defendant's attorney («), or that judgment has 
been entered up on an old Warrant of Attorney 



(r) Harrod v. Benton, 8 B. & C. 21 7. ; and see Martin 
Y. Martiny ant^, p. 160. 

(«) Chipp V. Harrisy 5M.&W, 430. 
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without the leave of the Court or a judge, (t) 
These are informalities that none but the de> 
fendant or those who represent him can take 
advantage of. A party applying for this purpose 
on behalf of the defendant must have a direct 
authority for so doing, (u) 

The Court will at the plaintiff's own instance 
set aside a judgment which he < himself \iSLs en- 
tered up (x), on the ground of some irregularity 
having been committed in so doing. 

The Court in discharging the rule or making 
it absolute, will do so with or without costs (y), 
accordingly as the justice of the case may de- 
mand. Where a reference is made to the master 
to ascertain if any thing be due, it is fre- 
quently ordered that the costs shall abide the 
event (z) 



(<) Jones V. Jones, 1 D. & R. 558. ; Wia^er v. Harris, 
2 Ch. Gen. Pr. 335. 

(u) Lewis V. Earl TankervtUe, 2 Dowl. N. S. 754. 

(*) Coulson V. ClvUerbuck, 2 DowL N. S. 391. 

(y) MorUyv. Hatt, 2 Dowl. 494.; BeU v. Tidd, 9 Dowl. 
949.; Harris v. Wade, 1 Ch. 322. ; Brembridge v. Wildman, 
1 DowL N. S. 774. ; Nash v. Godmond, 1 B. & Ad. 634. 

(«) CoBins V. Benton, 9 Dowl. 905. 
I 4 
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And where the money levied is ordered to be 
returned, it is sometimes made a condition of the 
rule, that no action shall be brought by the party 
against whom the execution was enforced, (a) 

If a warrant or cognovit has been given to stay 
an existing suit, and the instrument or the judg- 
ment signed upon it is set aside, the plaintiff 
may proceed with the original action ; but if 
execution has been levied and is aflerwards set 
aside, it would probably be necessary to com- 
mence the suit de novo. 



(a) Hibbert v. Bartony 10 M. & W. 678.; Harria v. 
Wadey 1 Ch. 322. ; but see Adlam v. NobiUy 9 Dowl. 322. 
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A Cognovit is a confession in writing of the 
cause of action, and differs from a Warrant of 
Attorney in this, that there must be an actually 
existing suit to authorise it. But the plaintiff 
need not have declared in the action (b), and 
even if process is sued out without being served, 
it will be sufficient, (c) It is sometimes given 
as a security, without any real suit being con- 
templated, and then, a writ is sued out pro 
forma f and the instrument is executed. Or it is 
used as a means of putting a stop to an action 
adversely carried on, but to which the defendant 
has no available defence. In either case it is 
usually entered into upon certain terms, which 
ought always to be incorporated with the cog- 
novit itself. 



(6) Webb ▼. AspinaU, 7 Taunt. 701.; Morley v. Hall, 
2 Dowl. 494. ; Clarke v. Jones, 3 Dowl. 277. 

(c) Wadey, Swift, 8 Price, 513.; Kirby v. Jenkins, 2 
Tyrw. 499. ; and see IValker v. Wbolley, 7 T. R. 207. (n.) 

I 5 

■f. 
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By the 3 G. 4. c. 39 s. 4. a Cognovit which is 
to be filed according to the act, to make it avail- 
able against creditors, in the event of the bank- 
ruptcy of the defendant, if it be given subject to 
a condition, such condition must be written on 
the same paper or parchment as contains the 
Cognovit, otherwise, it will be void as against the 
assignees, (d) 

The 1 and 2 Vict. c. 110. s. 60. extends this 
provision to the creditors of an insolvent 
debtor. 

But we have seen (d) that a non compli- 
ance with this act will only render the instru- 
ment void as against the assignees of the de- 
fendant ; it will have no operation whatever 
between the parties themselves. 

A Cognovit may be given for part of the cause 
of action only, and then the plaintiff may sign 
judgment for that part, and the action proceeds 
for the residue, (e) A Cognovit given by a de- 
fendant in custody in execution on a judgment 
for the debt and costs in that action^ in consider- 
ation of his discharge, is valid if a writ is sued 



(d) Ante, p. 58. (c) Tidd's 9th edit. 560, 
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out to support it, and it lies on the party im- 
peaching its validity, to show that no writ has 
been sued out. (jg) 

Tlie giving a Cognovit implies an authority to 
enter an appearance, and do all things necessary 
to render the instrument effectual, (h) And 
where the Cognovit was not given until more 
than four months after the writ was sued out, it 
was objected that the writ having expired, there 
was nothing on which to found the Cognovit: 
but the court observed, <^ a Cognovit is supposed 
" to be given by a defendant who is in court, 
« and if a defendant chooses voluntarily to come 
" into court and give a Cognovit, after the writ 
" has ceased, from lapse of time to be in force 
<< against him, surely it is competent to him to 
<< do so, since the only object of the writ is to 
" bring him into court/* (Ji) 

A Cognovit given by the principal, whereby a 
longer time is afforded for the payment of the 
debt and costs than would have occurred in the 



(jg) ShatOey t. CotweO, 6. M. & W. 543. ; 8 Dowl. 373. 
S.C. 

(A) Richardson r. Daly, 4 M. & W. 384. ; 7 Dowl. 25. 
I 6 
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s 

ordinary course of proceeding, will discharge his 
bail, if it be done without their consent, (i) But 
by a Cognovit which allows judgment to be en- 
tered up immediately, and execution to issue 
within as short a time as the plaintiff could have 
otherwise obtained it, the bail will not be dis- 
charged, although they were unaware of the ar- 
rangement, (k) Bail consented to the defendant 
giving a Cognovit, and an arrangement was made 
in consequence, but defendant did not adhere to 
it, and further negociations took place between 
him and plaintiff, it was held that the bail not 
having had notice of this negociation, could not 
be proceeded against (J) And where, with 
their consent, a Cognovit is given upon terms, if 
those terms are uncomplied with, notice must be 
given to them before they can be rendered lia- 
ble, (m) 



(t) Bowfield V. Tower, 4 Taunt. 456. ; Thomas v. 
Young, 15 E. 617. ; Croft v. Johnson, 5 Taunt. 319. 

(A) Stevenson v. Moche, 9 B. & C. 707. ; and see Lad- 
brook V. Hewett, 1 Dowl. 488. 

(0 Charleton v. Morris, 6 Bing. 427. 

(m) Clift V. Gye, 9 B. & C. 422. ; and see Surman v. 
Bruce, 10 Bing. 434. 
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STAMP. 



The Cognovit need not be stamped if it con- 
tain no terms of agreement to the amount of 20/. 
between the parties, but if it be for an amount 
beyond that sum, and contain anything more 
than a confession of the action, it requires the 
same stamp as an ordinary agreement. 

As, where the debt is to be paid by instal- 
ments (n) a stamp is requisite, but not so, where 
the stipulation merely is, that the judgment shall 
not be signed until a given day (o) : nor if it be 
that no advantage shall be taken of the cognovit 
being given before declaration, (p) And where 
a separate memorandum was made by the plain- 
tiff's attorney at the time of the execution of the 
cognovit, to the effect that execution was not to 
be levied for a fortnight, the latter was held not 
to require a stamp, (q) A defendant gave a Cog- 



(n) Reardon v. Swaby, 4 East. 188. ; Rose v. Tomlinaon, 
3 DowU 49. 

(o) Jay V. Warren, 1 C. & P. 532. ; and see Pitman v. 
Humfrey, 2 Tyrw. 500. 

(p) Green v. Gray, 1 Dowl. 350. 

(9) Morley v. Hatt, 2 Dowl. 494. 
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novit to the amount of 30/., but, by its terms, 
no judgment was to be entered unless the de- 
fendant made default in the payment of 51. by 
instalments, together with costs to be taxed. It 
was held that the agreement itself was one which 
would demand a stamp, but that it was for a less 
amount than 20/., and therefore exempt, (r) It 
is the amount secured therefore, and not the 
sum confessed, that regulates the value of the 
stamp required. The want of, or a defect in the 
stamp may however be obviated at any time, by 
getting a proper one affixed, and paying the 
penalty of 5/., and this even after a motion to 
set aside a judgment entered upon it. (s) 

Parties to a Cognovif] See ante, p. 7 — 12. (f) 
the same point discussed as to Warrants of At- 
torney. 

CoTisideratwn,'] Ante, p. 12. 



(r) Ames v. Hm;2 B. & P. 150. («) Ante, p. 6. 

(<) And particularly the following cases there quoted : 
Oliver \. Woodruffs; Roberta v. Pierson ; Beard v. Webb j 
Stead V. Salt, in which, although generally decisions on 
warrants of attorney, the principle would equally apply 
to cognovits. 
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FORM OF COGNOVIT. («) 

In the Queen* s Bench (or Common Pleas or Ex- 

cJiequer, Sfc. [A. p. 184.] 

f F. Z. Haintiff, and 
Between-! , ^ ^ ^ , 

\^A. B. Defendant. 

I confess the debt in this cause to the amount of 
sS f (x) and that the plaintiff' ha^ sustained 
damages by reason of tJie detaining thereof to the 
amount of Is. [B. p. 184.] besides his costs and 
charges in this behalf to the amount of£ [C. p. 
185.^ And in case I shall make default in payment 
of the sum of £ (g) and costs as aforesaid^ on 
the day of next, the plaintiff shall be 

at liberty to enter up judgment and issue exe- 
cution for the same, together with officer's fees, 
sheriff's poundage, and all other incidental ex- 
pences. And I do hereby consent to withdraw 
the plea pleaded by me (or demurrer put in by me) 
in this action [D. p. 185.] and undertake not to 
bring any writ of error ^ nor file any bill in equity 



(m) The above form is in debt. 

(x) Usually twice the amount of the real debt. Se« 
ante, p. 30. 

(y) The amount really due. 
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(£. p. 186.), nor do any other matter or thing 
to delay the said plaintiff from entering up his 
judgment or suing out execution thereon, as 
aforesaid. And also that it shall not at any 
time, or ip any event, be necessary, previous to 
issuing the said execution, to revive the said 
judgment or to sue out or execute any writ of scire 
facias [F. p. 186.] Dated this day of , a.d, 
184.3. A. B. [G. p. 187.] 

[H, p. 187.] Duly executed in the presence of 
me, &c. \_ following the words of the attestation in 
the Warrant of Attorney^ antd, p. 22.] 

The various parts of the instrument will now 
be considered. 

A. JSntitling,2 A Cognovit being a proceeding 
in an existing suit, should be entitled of the Court 
and in the cause : see ant^, p. 24., as to the court 
in which it is given. 

B. In what ActionJ] The words used here 
necessarily depend on the nature of the action 
confessed. In assumpsit and covenant, damages 
only are confessed. In debt, the debt and da- 
mages. In an action of tort, the defendant con- 
fesses himself guilty, and that the plaintiff hath 
sustained damages to a certain amount. In 
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ejectment, the confe£(l^ion is that the piaintiS John 
Doe is entitled to recover his term, and hath 
sustained damages to the amount of 1^. 

The damages being thus fixed and ascertained 
in the instrument itself, the judgment is a final 
one, whatever may be the nature of the action. 

C. Costs.2 There is an advantage in thus spe- 
cifying the amount of costs, for otherwise they 
would require to be taxed before judgment, (z) 

D. JRetraQcit of Plea."] This clause is only ne- 
cessary where the Cognovit is given after issue 
joined^ and the instrument is then termed a cog- 
novit actionem relicta verificatione. It may per- 
haps be questionable whether a withdrawal of 
the plea or of the demurrer, if one has been put 
in, is absolutely essential, even after issue joined, 
for since there is no entry of the proceedings 
upon the roll until after judgment, any pleadings 
that had become unnecessary might be omitted 
and the record would be thus consistent (a) ; 
but in practice the plea, under such circum- 
stances, is generally withdrawn. 

E. Writ of Error, Sfc.^ See ant^, p. 32. The 



(z) Post, p. 19a (a) See Lush's Practice, 730. 
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agreement not to bring a writ of error is in effect 
as binding on the parties as a release. The 
stipulation not to file any bill in equity is usually 
inserted ; but, probably, wherever the circum- 
stances were such that a Court pf Equity would 
grant relief, it would be equally afforded in a 
court of law. 

F. Dispensing with scire facias.^ See antd, 
p. 60. Where the Cognovit is given in an action 
of debt on bond, it is usual to declare that there 
shall be no necessity to enter a suggestion of 
breaches under the statute 8 & 9 W. 3. c. 11. 
s. 8. It appears questionable whether this would 
be of any avail in a case clearly within the 
statute (b) ; although it has been decided that 
no suggestion is necessarj', even without such 
stipulation, in judgment on a Warrant of At- 
torney. See antd, p. 28. Where, however, the 
cognovit is given to secure the payment of a sum 
of money by instalments^ and it is agreed that 
on a single default, judgment shall be entered 
for the full amount, it would seem that no as- 
signment of breaches is required, (c) 



(b) See Shaw y. Marquis of Worcester, 6 Bing. 385. 

(c) See James v. Thomas, 5 B. & Ad. 41. 
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G. Signing,'] A Cognovit contains nothing 
which renders a deed necessary* and it is there- 
fore merely signed. 

H. Attestation.'] It must be attested with 
precisely the same formalities as are required in 
the case of a Warrant of Attorney, ant^, p. 33. 

Filing th^ Cognovit.] The necessity and the 
mode of filing have been fully discussed, ant^, 
p. 63. 

REVOCATION OF COGNOVIT. 

A cognovit once given, cannot be revoked, for 
the defendant, by his confession, has put an end 
to the controversy, and cannot revive it by with- 
drawing a consent which he had deliberately 
yielded. But by the death of either plaintiff or 
defendant, the Cognovit is avoided, by the abate- 
ment of the suit in which it was given. The 
confession is in fact a mere proceeding in the 
action, and by whatsoever means the latter is 
put an end to, that which is only an accessary 
must be equally affected, (d) But if the Cog- 



{d) See the effect of death, bankruptcy, marriage, &c. 
on a pending action, Chitty's Archbold's, Baglcy's, and 
Lush*s Practice. 
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novit authorises the executors of the plaintiff to 
enter up judgment, they may do so afler his 
death, and render themselves parties to the 
judgment by scire facias, (e) 

When judgment is to be signed,'] See antd 
p. 80. It is not necessary to obtain leave to sign 
judgment on account of the lapse of time, nor 
does there appear to be any limitation as to the 
period within which it may be entered up. (^) 

JUDGMENT HOW SIGNED. 

Where the cognovit is given before plea^ and the 
defendant has not appeared, an appearance must 
be entered for him. Unless this is done before jwdg^ 
ment signed, the judgment will be irregular, (h) 
The plaintiff cannot now enter an appearance 
nunc pro tunc. (A) Malie an incipitur of the decla- 
ration on plain paper, and another on the roll as 
directed, ante, p. 104. Take the judgment paper ^ 
the roll, and the original Cognovit to one of tlie 



(e) See ant^, p. 30. 
(jg) See Lush's Practice, p. 731. 

(Ji) muson V. Dore, 2 M. & W. 386. ; and see Davis v. 
Hughes, 7 T. R. 206. 
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fnasters, and he toill sign the judgment^ and mark 
the costs on the Judgment paper. In the Queen's 
Benchy if the original Cognovit has been filed 
under the statutey the clerh at the Warrant of 
Attorney office will furnish a certificate to that 
effect^ and the production of this at the Judg- 
ment Office will he equivalent to producing the 
original Cognovit, But if the latter has not been 
previously filedy it must be filed when judgment 
is signed, (i) No declaration need be filed or 
delivered preparatory to signing judgment, where 
the Cognovit is given before declaration. In 
such a case, any form of declaration may be en- 
tered on the roll, as is compatible with the cir. 
cumstances, as for instance on a mutucitus (ante, 
p. 1 07.). If the cognovit is given after issue joined, 
the defendant or his attorney must attend before 
one of the masters for the purpose of withdraw- 
ing his plea, but this may be done at the same 
time as the judgment is signed, the relicta veri- 
ficatione being entered on the margin of the roll. 
Formerly, in the Queen's Bench and Exchequer 
the defendant's attorney or his clerk used to 



(i) Reg. Gen. H. T. 2&3 G. 4. 
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come before the master to withdraw the plea, 
but by Reg. Gen. H. T. 2 W. 4. r. 100. the de- 
fendant may withdraw it in person. 

If the cogtrarvit mentions a specific sum as 
costs, they need not be taxed, but if no fixed 
sum is ascertained, taxation is necessary before 
judgment can be signed, (k) And a notice of 
taxation must it seems be given. (/) Where, by 
the terms of the Cognovit, the costs were to be 
taxed by the prothonotary at what he should 
think the plaintiff entitled to, the Court refused 
to listen to an appeal from his decision, (m) 

Execution.'] See ante, p. 110. 

Effect of Bcmkruptcy or Insolvency.] See 
ante, p. 118. 

Setting aside tlie Cognovit.'] See ante, p. 159. 

If a Cognovit given for the purpose of staying 
a suit is subsequently set aside together with 



(*) mUon V. Northern, 4 Dowl. 212. ; Sooth v. Parker. 
3 M & W. 54. ; Barrett v. Partington, 7 Dowl. 447. 

(I) Booth V. Parker, 3 M. & W. 54. ; but see Clothier ^v. 
Ess, 3 M. & Se. 216. ; Griffiths t. Liversedge, 2 Dowl. 
143. ; Clarke t. Jones, 3 Dowl. 277. 

(m) Elvin y. Drummond, 1 M. & P. 88. ; and see Doe 
d. Holt V. Boe, 4 M. & P. 177. 
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the judgment that has been signed upon it, the 
plaintiff may of course proceed with the original 
action, as though it had not been stayed : but if 
execution had been levied upon such judgment 
and the proceedings were annulled, it would pro- 
bably bo necessary to commence the suit de 
novo. 
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CONSENTS TO JUDGMENT. 

Where a defendant has no available defence 
to an action brought, or about to be brought, 
against him, it is a common practice for him to 
give a written consent to a judge's order, that 
judgment may be signed for the debt and costs. 
This, like a Cognovit, is a proceeding in a real 
suit, and, therefore, a writ must have pre- 
viously issued to warrant it, but no declaration 
need be filed or delivered. It may be given 
in any action, and is in its consequences, much 
the same as a Cognovit given in the same 
cause. 

Stamp.'] The question as to whether a stamp 
is requisite to the consent has, it seems, been 
more than once mooted at the judge's chambers, 
and has been decided in the negative ; even it is 
believed, where the instrument contains stipu- 
lations which, if introduced into a cognovit, would 
render a stamp necessary. In the case o^ Bray 
V. MaTison («), there was a mere consent to 



(n) 8 M. & W. 668. 
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judgment and nothing more, and as we have seen 
(ante, p. 181.), a cognovit under such circum-* 
stances would not be looked upon as an agree-' 
ment within the Stamp Act. 

Parties.^ See antd, p. 7. 

Consideration.'] See ante^ p. 12. 

FORM OF CONSENT. 

In the Queen's Bench (Common Pleas, or Ex- 
chequer.) 

C F. Z. Plaintiff, and 

Between -J . „ T^ r a j, 
( A. B. Defendant. 

I hereby consent to an order for final judg- 
ment herein, for the sum of s£ , the debt 
and costs agreed on up to this day, to be paid as 
follows, tliat is to say, £ on the day of 
next, and the residue of the said sum, on the 
day of A. D. . And in case of default 
at any time hereafter, that judgment shall be 
signed and execution issue for the whole amount 
remaining due, together with all costs, charges^ 
interest, and expences. As witness my hand, this 
day of , A. D. . 

A.B. 
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The observations made on the form of Cog- 
novits (antd, p. 184«.)> will be generally applicable 
to that of consents. 

To prevent the necessity of taxing the costs, 
they are usually named at a fixed sum, or incor- 
porated with the debt as in the above form. If the 
plaintiff, his execviors or adminisiratorsy are autho- 
rised to sign the judgment, the representatives 
may do so in case of the plaintiff's death, but a 
scire facias would be requisite to make them par- 
ties to the judgment before they could sue out ex- 
ecution. No attestation of an attorney or other 
person is required to give validity to the consent. 
In Bray v. Manson (o) an attempt was made to 
set aside such an undertaking, on the ground 
of its being unattested, but the motion was re- 
fused. There, an attorney on behalf of the de* 
fen dant attended before the judge when the order 
for judgment was obtained. In a subsequent 
case, however, the order was obtained exparte by 
the plaintiff, but Baron Parke still refused to set 
it aside, (jp) His lordship observed, '< The 9th 



(o) 8 M. & W. 668. 

(jd) Baker v. Flower^ 8 M. & W. 670., and see Thorne 
V. Neal, 2 Q. B. R. 726. 
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^* sect, of the act applies to a warrant of attorney 
« given by a party out of court : the present case 
" is only one of a consent to an order, if a judge 
<' think proper to make one. It is true that such 
<* a consent much resembles a Cognovit, but it is 
<< not one, for nothing can be done upon it of 
" itself, until a judge's order is made in pur- 
" suance of it." In another case (^q), Tindal C. J. 
remarks : " These orders are seldom allowed 
" to be drawn up until the judge by whom they 
" are made has had the parties before him, thereby 
<* excluding the danger of those evils arising 
" which it was the object of the legislature in the 
" case of warrants of attorney and cognovits to 
" prevent. Such orders are neither within the 
" terms nor within the meaning of the statute." 
In practice, however, the defendant is seldom re- 
presented before the judge, but when the consent 
is executed, it is taken to the judge's chambers, 
by the plaintiff or his attorney, and an order ob- 
tained upon it. In general where there is nothing 
peculiar in the terms agreed upon, the judge's 



{q) Stevens v. MiUer, 3 M. & G. 228. 
K 2 
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clerk delivers the order as a matter of course, but 
if there is any thing special in the circumstances^ 
it is drawn up under the immediate direction of 
the judge. The consent is lefl at the judge's 
chambers, and there filed. The following is the 
ordinary form of a judge's order : — 

Y. Z, Upon hearing the attornies on both 
V. sides, and by consent, I do order that 
' ' upon payment of £ , the debt due 

from the defendant to the plaintiff, for which 
this action is brought, together with costs to 
be taxed and paid [stating the mode in which the 
debt is to be liquidated, whether by instalments 
or otherwise'], all further proceedings in this 
cause be stayed, and I further order that in 
case default be made in payment as aforesaid, 
the plaintiff be at liberty to sign final judgment 
and issue execution for the amount, with costs 
of judgment and execution, sheriff's poundage, 
officer's fees, and all other incidental expences, 
whether by jfieri facias or capias ad satisfaciendum. 
Dated the day of a.d. 

Denman. 
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By the terms of the consent and of the order, 
a plaintiff is frequently authorised to sign judg- 
ment immediately, and on default of payment, to 
issue execution, as in the case of warrants of attor- 
ney, ante, p. 59., the advantage of such a course 
being, that the judgment may be at once regis- 
tered. Besides, that where taxation of costs is 
required before judgment signed, and notice must 
be given, the defendant may otherwise have the 
opportunity of removing himself and his goods, 
before any process can issue against him. 

The clauses dispensing with the necessity of a 
scire facias (r), and declaring that no writ of 
error or bill of equity shall be resorted to, are 
sometimes introduced into the consent, and some- 
times made part of the order. 

Revocation.] A consent once given cannot 
be revoked expressly, although if there are any 
substantial grounds for annulling it, they would 
prevail with the judge in inducing him not to 
make the order, or to iSet it aside if made. With 



(r) Ante, p. 186. 
K 3 
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regard to implied revocations, the same prin- 
ciples in general apply as in the case of War- 
rants of Attorney, ant^, p. 77. 

When Jvdgment to he signed.'] This must de- 
pend entirely on the terms of the order, see 
ante, p. 80. The judgment may at any time be 
signed without leave, and the mode of signing is 
precisely the same as in ordinary cases. 

JSxectUion,'] See ant^, p. 1 1 0. 

Bankruptcy or Insolvency.] With regard to the 
effect of the bankruptcy or insolvency of the de- 
fendant upon a judgment thus obtained, there is 
no decided case, but the impression generally is 
that it would not be within the 108 sect, of the 
bankruptcy act, nor the 61 sect, of the 1 & 2 Vict, 
c. 110., and that therefore an execution levied 
upon such judgment, even in a non-adverse 
suit, before the fiat or imprisonment respec- 
tively, would be protected, though no sale had 
taken place. A consent and a judge's order 
thereon consequently afford a ready means of 
avoiding, not only the disadvantages which the 
bankrupt and insolvency acts have imposed 
upon judgments in actions not commenced ad-> 
versely, but also the stringent rules that have 
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been prescribed for the purpose of affording to a 
defendant due information of the consequences 
of his giving to a creditor, a Warrant of Attorney 
or Cognovit. This mode of proceeding is there- 
fore becoming daily more frequent. 

Setting aside the Order, '] As to the juris- 
diction exercised by the court in avoiding such 
judgment, see the same point discussed as to 
Warrants of Attorney and Cognovits, ante, p. 159. 
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WAERANTS OF ATTORNEY. 



No. 1. 

Stamps on Bonds and Warrants op Attorney. 

Bond given as a security for the payment of any defini- 
tive and certain sum of money — 
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For the exceptions to this rate of duty, see ante, p. 5. 

No. 2. 
Warrant of Attorney in Debt on Bond. 
To E. F, and G, H. &c. (as ant^, p. 19.). 

These are to desire and authorise you, the attornies 
above named, or any of you, or any other attorney of the 
Court of Queen's Bench [or Common Pleas, or Exchequer 
K 5 



202 APPENDIX. 

of Pleas] aforesaid, to appear for me. A, B,, of , in 

the said court, and to receive a declaration for me in an 
action of debt for £ , on a bond or obligation made 
and entered into by me the said A. B, to K Z., in the 
penal sum of ^ , at the suit of the said K Z., his 
executors or administrators, and thereupon to confess the 
same action, &c. \aa in the form, p. 19.] . 

Defkasance thereon, where the Amount is to bb 
FAiD BT Instalments, (a) 

Memorandum. — The within warrant of attorney is given 
to secure the payment from the within named A. B, to the 
within named Y. Z. of the sum of ^ , with interest, 
on the days and in manner following ; that is to say, the 
sum of £ 9 part thereof, with interest for the same, on 
; the further sum of £ , other part thereof, with 
interest for the same, on ; and the further sum of 

£ , residue thereof, with interest for the same as afore- 
said, on , according to the condition of a certain bond 
or obligation made and entered into by the said A. B. Xo 
the said Y. Z., and bearing even date with these presents 
\or as the case may he"]. And it is hereby agreed by and 
between the said parties, that no action, execution, or 
other process or proceedings shall be commenced, sued out 
or prosecuted against the said A. B., his heirs, executors, 
or administrators, or against his lands, goods, or chattels, 
upon the judgment to be entered up in pursuance of the 
within warrant, until de&ult shall happen to be made in 
payment of some or any one of the instalments above 
mentioned, and interest for the same as aforesaid; and 
then for the whole (a) of the said sum of £ , with 
interest, or such part thereof as shall not have been paid, 
notwithstanding the periods for the payment of the residue 
of the said instalments shall not have arrived. And it is 



(a) See p. 59. 
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hereby agreed by and between the said parties, that it shall 
not, in the event of the said K Z.*8 delaying to sue out 
execution on the said judgment after a year and a day 
from the> signing thereof, or in any other event whatsoever, 
be necessary for the said K Z., his executors or adminis- 
trators, to revive the said judgment by scire facias or 
Otherwise, and that execution may issue without it ; and 
that no writ of error shall be brought, or bill in equity 
filed, or any advantage taken or attempted to be taken by 
the said A, JB,, his heirs, executors, or administrators for 
or on account of the premises, or any other matter, cause, 
or thing whatsoever relating to, touching, or in any wise 
concerning the issuing or executing of any such execution 
aforesaid, or any other proceedings which may be had or 
taken on the said judgment, or to enforce the execution 
thereof, according to the true intent and meaning of these 
presents, (b) 

As witness our hands, &c. A. B, 

Y, Z. 

No. 3. 

Warrant of Attorney in Ejectment. 

To E, R &c. (ante, p. 19.). 

These are to desire and authorise you, the attornies 

above named, or any of you, or any other attorney of the 

Court of Queen's Bench [or Common Fleas, or Exchequer 

of Plecu] aforesaid, to appear for me, A. B., in the said 

court as of this present term, or of any other subsequent 

term, and then and there to receive a declaration for me 



(6) Where the warrant is given for securing the payment of an 
annuity, a clause is sometimes inserted to the effect, that it shall not 
be necessary, in case of default in paying any of the instalments, that 
any suggestion shall be entered pursuant to the 8th and 9th Will. 3. c. 1 1 . 
but this, it seems, is unnecessary. See p. S8. 
K 6 
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in an action of trespass and 'ejectment of farm at the suit of 
John DoBy on the demise of 22. S., for messuages \a» the 
fact may he], with the appurtenances, situate in the parish 
of , in the county of , which the said 22. S., on 

the day of , a.d. » had demised to the said 

John Doe for the terra of years, from thence next 

ensuing, and fully to be complete and ended ; and there- 
upon to confess the same action, or else to suffer judgment 
by nil dkit or otherwise, to pass against me in the same 
action, and to be thereupon forthwith entered up against 
me of record in the same court, for the recovery of the said 
term yet to come of and in the said tenements with the 
appurtenances, and also for the recovery of j£ da- 

mages, besides costs of suit. And I, the said A. JB„ da 
hereby iiirther authorise and empower you the said attor- 
nies, &c. [as anti, p. 20.]. 



No. 4. 

Affidavit of Execution of Warrant of Attornef or 
Cognovit by an attesting "Witness, (c) 

In the Queen's ]3ench [Common Pleeu, or Exchequer of 
Pleas'], 

Between T ^' ^* Plaintiff*; and 
iJetween |^ ^^ Defendant 

N, 0., of , clerk to E. F,, attorney for the above 

named Y. Z., maketh oath and saith, that he, this depo- 
nent, did, on the day of , a.d. , see the 
above named A. B, duly execute the warrant of attorney 
[or cognovit"] hereunto annexed [or a true copy of which is 
hereunto annexed]; and this deponent further saith, that 



(c) Antd, p. 67. and 73. 
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the name A, B, set and subscribed to the said warrant of 
attorney \or cognovit'\ as the party executing the same, is of 
the proper handwriting of the said A. B.t and that the 
name L. M. set and subscribed thereto as attorney for the 
said A. B, is the proper handwriting of the said Z. M*, 
and that the name N. 0, set and subscribed thereto as 
witness attesting the execution of the said warrant of at- 
torney \or cognom{\ is of the proper handwriting of this 
deponent. N, 0. 

Sworn in Court [ovy if the Court be not mentioned at the 
top of the affidavit, in the Court of Queen's Bench, or 
Common Pleas, or Exchequer of Pleas] at Westminster 
Hal], the day of , 1843. 

Bt the Cour¥. 



No. 5. 
Affidavit of Execution by the witnessing Attorney, 

In the Queen's Bench [^Common Pleas, or Exchequer of 
Pleas'], 



Between T ^' ^^ ^^^^^^^i ^^^ 
ISetween |^ ^^ Defendant. 



L. M, of , gentleman, maketh oath and saith, that 
he was present on the day of , a.d. , and 

did see A. B., the above mentioned defendant, duly sign 
the warrant of attorney \or cot/novit] hereto annexed, and 
that the signature of the said A. B. is the proper hand- 
writing of the said defendant ; and this deponent further 
saith, that the signature of this deponent, as a witness to 
the execution of the said warrant of attorney [or cognovit'], 
is the proper handwriting of this deponent. 

Sworn, &c. L. M. 
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No. 6. 



Affidavit to enter up Judgment on Wareant of 
Attorney (d) after a Year. 

In the Queen's Bench [or Common Pleas, or Exchequer of 
Heat]. 

Between T ^' ^'* ^1^**^5 ^^ 
Uetween |^_g^^ Defendant. 

y. Z., of , the above named plaintiff; L, M., of 

, gentleman ; and N. 0,, of , clerk to the said 

L, M,, severally make oath and say, and first this depo- 
nent K Z. for himself saith, that before the execution of 
the warrant of attorney hereinafter mentioned, ji. B., the 
above mentioned defendant, was justly and truly indebted 
unto this deponent in the sum of £ , for goods sold 
and delivered by this deponent to the sidd A. B. at his 
request \or for money lent by this deponent to the said C, D, at 
his request, or as the fact may be] ; * and that the said A, B, 
being so indebted to this deponent, the said A. B, on , 

in the year of our Lord , after the said debt had 

become payable, gave unto this deponent his warrant of 
attorney aforesaid, bearing date the day of , 

A.D. -^ — >, by which the said A, B. authorised certain at- 
tornies therein mentioned to appear for him in this honour^ 
able court, and to receive for him a declaration in debt for 
£ at the suit of this deponent, and thereupon to con- 

fess the same action, or else to suffer a judgment by nil 
dicit, or otherwise, to pass against him in the said action, 
and to be thereupon forthwith entered up against him of 
record in this honourable court for the said sum o{£ , 



(tf) Antd,p.97. 
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besides costs [cu in the warrant]*, and upon which said 
warrant of attorney was endorsed a certain defeasance) 
whereby it was agreed that the said sum of £ should 

be paid, with interest, on the days and in manner follow- 
ing: £ on [describe the terms preeisefy as they were 
stated in the defeasance] ; and that judgment should not 
be entered up in pursuance of the said warrant of attorney 
until Term [or, the day of them next] ; and 
that no execution should be sued out, or other proceedings 
taken upon the judgment so to be entered up, until, &c. 
[as in the defeasance]. And this deponent further saith, 
that the said A. B, hath not paid to this deponent, or to 
any other person for him or on his behalf, the said sum of 
£ , or any part thereof {according to the fact], but 
that the same, together with interest thereon, making alto- 
gether the sum of £ ,18 still due and owing from the 
said A. B. unto this deponent. And this other deponent, 
X. M.f for himself saith, that he was present on the 
day of , A.D. , and did then see the said A. B* 
duly execute the said warrant of attorney ; and that the 
said A. B, did then sign, seal, and as his act and deed 
deliver the said warrant of attorney in the presence of this 
deponent ; and that the name A. B, at the foot thereof is 
of the proper handwriting of the said A. B. ; and this de- 
ponent further saith, that the name L. M. subscribed to 
the said warrant of attorney as the witness thereof, is of the 
proper handwriting of this deponent And this other de- 
ponent, N, 0,f for himself saith, that he personally knows 
the said A. B,y and that he verily believes that the said 
A, B, is now living, this deponent having seen and conversed 
with him on [or having received on a letter from 
him in his own handwriting, dated the day of ]. 
Sworn, &c. K Z. 

L.M. 

N.O, 
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No. 7. 

The same, wheee the Warrant is given in Debt on 
Bond. 

[After the statement of the debt, as in the last form to the 
asterisk, continue thus] : — And that the said ui, B., being so 
indebted to this deponent, the said A. B., on , in the 

year a.d. , after the said debt had become payable* 

gave unto this deponent his certain bond or obligation in 
the penal sum of £ , conditioned for the payment of 
the said sum of £ upon a certain day [or at certain 

times'] therein particularly mentioned, and now elapsed ; 
and also, as a further security for the said debt, the said 
A, B, duly executed unto this deponent his warrant of 
attorney aforesaid, bearing date, &c. [as in the preceding 
form to the end]. 



No. 8. 

Rule thereon. ( e ) 

y, Z, 1 Upon reading the affidavit of , and the 

^* r warrant therein mentioned, it is ordered that 
• -"'J the plaintiff* have leave to enter up judgment 
against the said defendant upon the said warrant of at- 
torney. 

By the Court. 
Upon the motion of Mr. . * 



(e) Ant^ p. 103. 
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No. 9. 

Order thereon, {g) 

Y, Z. ^ Upon reading the affidavit of , and the 

^* r warrant therein mentioned, I do order [cw 
^- ^' ^ above]. 
Dated the day of , a.d. 

[Name of Judge or Baron.1 



No. 10. 
Judgment on Warrant op Attorney in Debt. 

In the Queen's Bench [or Common Pleas, or Exchequer of 
Pleas']. 

On the day of , a.d. [day 

of signing judgment], 

Middlesex, ~| Y. Z., by E, F,, his attorney, complains 
to wit, J of A, B,y who has been summoned to an- 
swer the said Y, Z, in an action of debt, and he demands 
of him the sum of £y ^ which he owes to and unjustly 
detains from him. For that whereas the defendant on 
borrowed of the plaintiff the sum above demanded, 
to be paid to the plaintiff* when he, the defends^nt, should 
be thereunto afterwards requested, yet the defendant hath 
not as yet paid the said sum above demanded, or any part 
thereof, to the plaintiff, although often requested so to do, 
to the damage of plaintiff of £ , and therefore he 
brings his suit, &c. 

And the defendant, by X. 3f. his attorney, says nothing 



(g) Antd, p. 103. 
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in bar or preclusion of the said action of the plaintiff*, 
whereby the plaintiff remains therein undefended against 
the defendant. Therefore it is considered that the plaintiff^ 
do recover against the defendant his said debt, and also 
£. for his damages, which he hath sustained as well 

on occasion of the detaining the said debt, as for his 
costs and charges by him about his suit in this behalf ex- 
pended, by the Court here adjudged to the plaintiff' with 
his assent. And the defendant in mercy, &c. 

[/n the margin of the roll, opposite the words " Therefore 
it is considered," write " Judgment signed the day of 

, A.D. '*; also in the margin opposite the words 

** mercy," &c., at the end write " mercy."] 

No. 11. 

JUDOMSMT ON WARRANT OP AtTORNKT IN DeBT ON BoND. 

[ The same form as the last, except that the declaration is 
made out in debt on bond.] 



COGNOVITS. 

Cognovit in Assumpsit. 
No. 12. 



In the Queen's Bench [ Common Pleas or Exchequer of 
Pleas], 

„ ^ r K Z., Plaintiff*; and 

^^*^^"|^. i?.,Defendak 

I confess this action, and that the plaintiff* hath sustained 
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damages to the amount of £ , [the damages laid in the 

declaration] besides his costs and charges, to be taxed by 
one of the masters [or to the amount of £ (A)], and 

in case I shall make default in payment of the sum of 
£ , [the real amount due], being the debt in this action 

together with the said costs, on the day of 

next, the plaintiff shall be at liberty to enter up judgment 
for the said sum of £ , [the sum confessed] and to 

sue out execution thereon for the said sum of £ [the 

real debt] and the said costs, and also for the costs of en- 
tering up such judgment, together with officers* fees, 
sheriffs' poundage, &c. [conclude as anti, p. 183.]. 

Duly executed in the presence 
of me [as antd, p. 184.]. 



No. 13. 
Cognovit in Debt op part op the Cause op Action. 

In the Queen's Bench [ Common Pleas or Exchequer of 
Pleas]. 

Betweeni"^-^"^^*^"*^^''*"^ 
JJetweenj^^ 5., Defendant. 

I confess that I owe to the above-mentioned plaintiff 
£ , parcel of the debt by him in his declaration in 

this action demanded, and that the plaintiff hath sustained 
damages to the amount of !&, on occasion of the detaining 
hereof besides his costs and charges, &c. [see preceding 
form]. 



(A) Antd. p. 185. 
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No. 14. 



Cognovit in Ejectment, with Confession of Mesne 
Profits and Relict a Verificatione. 

In the Queen's Bench [or Common Pleas or Exchequer 
of Pleas], 

rjohn Doe, on the demise of L, P. Plain- 
Between -{ tiff; and 

(^ Richard Roe, Defendant. 

I confess this action, and that the said J'bAn Doe is en- 
titled to recover his term, yet to come, of and in 
messuages, \as in the declaration'] with the appurtenances, 
situate in , in the county of , the teqements men- 

tioned in the declaration in this cause, and also, that the 
said John Doe hath sustained damage by reason of the 
trespass and ejectment in the said declaration mentioned 
to l5., besides his costs of suit in this behalf to £ , and 

also that the said John Doe hath sustained damage to the 
amount of £ , for the mesne profits of the premises 

aforesaid, which have or might have accrued, or shall or 
may accrue from the day of {the day of the demise 

in the declaration] down to the day of next. And 

in case I shall make default in delivering up possession of 
the premises aforesaid, or in the payment of the said sum 
of £ for damages as aforesaid, together with the costs 

to be taxed as aforesaid, on the day of next, then 

the said John Doe shall be at liberty to enter up judgment 
for his term of and in the premises aforesaid, and for his 
said damages and costs above acknowledged, as also for the 
costs of entering up such judgment and of suing out execu- 
tion, and that he shall also be at liberty thereupon forth- 
with to sue out execution for the same, together with 
sheriff's poundage, costs of levy, and all other incidental 
expences. And I do hereby agree to withdraw the plea 
by me pleaded in this action, and not to bring any writ of 
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error, or file any bill in equity, and that it shall not in any 
case be necessary to revive the judgment entered upon this 
Cognovit either by scire facias or otherwise, notwithstand- 
ing execution thereon may not have issued within a year 
after the signing thereof. Dated the day of , 

A. D. 18 . 

Duly executed, &c. [as anti, p. 184.]. A. B« 



No. 15. 

Cognovit by two Defendants in Debt, where the Debt 
is payable by instalments. 



In the Queen's Bench [ Common Pleas, or Exchequer of 
Fleas-]. 



Between 



K Z., Plaintiff; and 

A, B, and C. D,, Defendants. 



We confess the debt in this cause, amounting to £ , 
and that the plaintiff has sustained damages to the amount 
of l5., on occasion of the detaining thereof, besides his costs 
and charges in this behalf, amounting to £ , [or to be 

taxed if the amount is Tiot fixed] (i) and judgment may be 
forthwith entered up for the said debt and costs, and we, 
and each of us, hereby agree to pay the said debt and costs 
by the following instalments (Jt) ; that is to say, the sum 
of £ part thereof, on the day of , now next 

ensuing ; the further sum of £ other part thereof, on 

the day of every succeeding month, until the whole 
amount of the said debt and costs be fully paid and satis- 



(0 Antd, p. 185. (Jc^ Antd,p.8€L 



< 
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fied ; and it is hereby agreed that no execution shall issue 
on the said judgment until de&ult be made by us, or either 
of us in the payment of the said instalments, or any or 
either of them, on the days and at the times they respec- 
tively become due and payable as aforesaid, when the 
plaintiff shall be at liberty thereupon forthwith to sue out 
execution for the same, or for the whole of the said debt 
and costs that remain unpaid (/), together with officer's 
fees, sheriff's poundage, costs of levying, and all other in- 
cidental expences. And we hereby agree to withdraw the 
plea (m), [or " demurrer^''] pleaded [or "/wrf in"'] by us in 
this action, and undertake not to bring any writ of error 
in this cause, or file any bill in equity, or do any other 
matter or thing whereby the plaintiff may be delayed in 
entering up his judgment [as anti, p. 184.]. 



No. 16. 
Cognovit by Executor in Assumpsit, admitting Assets. 

In the Queen's Bench [Common Pleas, or Exchequer of 
Pleas]. 

{r. Z.J Plaintiff; and 
A, B.f Defendant, executor of the last 
will and testament of R. S. deceased. 

I confess this action, and that the plaintiff hath sustained 
damages to the amount of £ , besides his costs and 

charges to be taxed by the master (m), and I do also 
acknowledge that goods and chattels that were of the 
said a. S, at the time of his death, of the value of the 



(/) See antd, p. 86. (m) See antd, p. 185. 
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damages and costs afcnresaid, and wherewith I am liable to 
pay and ought to have paid the same, have come to my 
hands as executor as aforesaid to be administered, and that 
I have eloigned, wasted, and disposed thereof to my own 
use, and in case I shall make default in payment of the 
debt and costs agreed on in this action and interest thereon, 
in manner following, that is to say [conclude as in the pre- 
ceding forvM], 



No. 17. 

Judgment on a Cognovit in Assumpsit with a Relicta 
Verificatione. 

In the Queen's Bench [Common Plecu, or Exchequer of 
Pleas], 

The [date of declaration'] day of in the year of our 

Lord 18 . 

Middlesex, '^F. Z,, by E, JF., his attorney, complains of 



X 



[or other venue}. S-^' ^*> ^^** ^^ heem summoned to answer 
the said Y, Z. by virtue of a writ issued on the day of 

, A. D. , out of the court of our Lady the Queen 
[or as the case may he]. For that whereas the defendant 
on, &c. was indebted to the plaintiff in £ for money 

lent by the plaintiff* to the defendant at his request, and the 
defendant afterwards, on the day and year aforesaid, in con- 
sideration of the premises, promised the plaintiff* to pay him 
the said sum of money on request ; yet the defendant hath 
disregarded his said promise, and hath not paid the said 
sum of money or any part thereof, to the plaintiff*'s damage 
of £ , and thereupon he brings suit, &c. 

And the defendant, by his attorney says, that he did 
not promise in manner and form as the plaintiff* hath above 
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thereof complained against him, and of this he puts him- 
self upon the country, &c. 

And the plainti£P doth the like. 

Thereupon the sheriff is conmianded that he cause to 
come here on the day of twelve, &c., by whom, 

&c., and who neither, &c., to recognise, &c., because as 
well, &c. At which day come here, as well the plaiptiff 
as the defendant by their respective attomies aforesaid, and 
hereupon the defendant by his said attorney, relinquishing 
his said plea by him above pleaded, says, that he cannot 
deny the action of the plaintiff, nor but that he, the de- 
fendant, did promise in manner and form as the plaintiff 
hath above alleged, nor but that the plaintiff has sustained 
damage on occasion of the not performing of the said 
promises in the said declaration mentioned to ^ , as by 
the said declaration is above alleged; and hereuxx)n the 
plaintiff prays judgment and his damages so acknowledged, 
together with his costs and charges by him about his suit 
in this behalf expended, to be adjudged to him, &c. 

Therefore, it is considered that the plaintiff do recover 
against the defendant, his damages aforesaid, amounting to 
£, in form aforesaid acknowledged, and also £ for 

his said costs and charges by the court here adjudged to 
the plaintiff and with his assent, which said damages, costs, 
and charges in the whole amount to £ and the de- 

fendant in mercy, &c. 

(/n the margin of the roll, opposite the words ** Therefore it 
is considered,'* tcrite ** Judgment signed the. day of 

18 ." Also in the margin opposite the words ** mercy, 
&c." write " mercy") 

No. 18. 

The same with a Cesset Executio. 

[ The same form as the last to the end, and then on the same 
line as follows] : — But let execution of the damages, costs, 
and charges be stayed until the day of , a. d. 18 • 
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No. 19. 



Judgment bt Cognovit in Debt, as to part, with a 
Rehittitub as to the Residue. 

[Proceed as in the last form but one, to the end of the 
dedaraiion, and then on a new line thus] : — * 

And on the day of *a. d. [day of signing 

judgment] the defendant by his attorney says, that he 
cannot deny the action of the plaintiff, nor but that he, the 
defendant, does owe to the plaintiff the sum of £ , parcel 
of the sud sum of £ above demanded. And upon this 
the plaintiff freely, here in court, remits to the defendant 
the sum of £ , residue of the said sum of £ above 
demanded, and all damages by him sustained on occasion 
of the detention of the said last mentioned sum of money, 
and prays judgment for the said sum of £ , parcel, &c. 
so acknowledged as aibresaid, together with his costs and 
charges by him about his suit in this behalf expended, to be 
adjudged to him, &c. Therefore, it is considered that the 
plaintiff do recover agunst the defendant the sum of £ , 
parcel, &c., in form aforesaid acknowledged, and also £ 
for his damages which he hath sustained, as well on occa* 
sion of the detaining the said debt of £ so acknow- 
ledged as aforesaid, as for his said costs and charges by the 
court here adjudged to the plaintiff and with his assent, 
and the defendant in mercy, &c. 

And let the said defendant be acquitted of the said sum 
of £ residue, &c., and the damages aforesaid, in form 
aforesaid, remitted, &c. [add the marginal notes a* directed 
in No. 17.]. 
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No. 20. 
Judgment bt Cognovit in Debt on Bond. 

In the Queen*8 Boidi [ Common Pkaa or Exchequer], 

On the day of a. d. [the date of the declar- 
ation, or of the judgment, if the 'Cognovit was given 
before dedaraHon\. 

[Proceed as in No, , copying the declaration to the end, 
and then on a new line thus"] : — 

And on [day of signing final Judgment], tjie defendant 
by his attorney says, that he cannot deny the action of 
the plaintiff, nor but that the said [writing obligatory] is the 
deed of the defendant, nor but that he owes to the plaintiff 
the said sum of £ above denuuided, in manner and form 
as the plaintiff hath above thereof complained against him. 
Therefore, it is considered that the plaintiff do recover 
against the defendant his said debt, and also £ for his 
damages which he hath sustained, as well on occasion of 
the detaining the said debt, as for his costs and charges by 
him about his suit in this behalf expended, by the court 
here adjudged to the plaintiff, and with his assent, and the 
defendant in mercy, &c. [add the marginal notes, as -anti. 
No. 17.]. 

No. 21. 

Judgment on Cognovit in Ejectment, with a Relicta 
Ve&ificatione and a Remittitur Damna. 

As yet of Term, in the year .of ihe Jtiga of 
Victoria. 

Middlesex, to wit. A, B, was attached to answer John 
Doe, ^c. [copy the issue to the end of the award of the venire, 
and then add] — At which day, before our said Lady the 
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Queen, at Westminster, come the parties aforesaid by their 
attomies albresaid, and hereupon the said A. B, relinquish- 
ing his said plea by him above pleaded, says that he cannot 
deny the action of the said John Doe^ nor but that he, the 
said ^. j9., is guilty of the trespass and ejectment above 
laid to his charge, in manner and form as the said John 
Doe hath above thereof complained against him ; and here- 
upon the said John Doe fireely, here in Court, remits to 
the said A. B, all damages by him sustained, on occasion 
of the trespass and ejectment aforesaid, and he prays judg- 
ment for his term yet to come of and in the tenements 
aforesaid with the appurtenances, and his costs and charges 
by him about his suit in this behalf expended, to be ad- 
judged to him, &c. Therefore, it is considered, that the 
said John Doe do recover against the said A. B., his said 
term yet to come, of and in the tenements aforesaid with 
the appurtenances, and also £ for his said costs and 
charges, by the court of our said Lady the Queen, now 
here adjudged to the said John Doe and with his assent ; 
and hereupon the said John Doe prays the writ of our said 
Lady the Queen, to be directed to the sheriff of the county 
aforesaid, to cause him to have possession of his said ierm, 
yet to come, of and in the tenements aforesaid, with the 
appurtenances, and it is granted to him, returnable before 
our said Lady the Queen, at Westminster, on 
wheresoever, &c 



No. 22. 

Consent to Judomsnt in Ejectment. 

In the Queen's Bench [ Common Pleas, or Exchequer], 
Doe, on the demise of K Z., v. Roe, 

1, A, B., the tenant in possession of the premises sought 
to be recovered in thb eijectment, do hereby consent to an 
L 2 
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order for final judgment herein ; and declare that I will 
not bring any writ of error, nor file any bill in equity (n), 
and that it shall not in any case be necessary to revive the 
said judgment by scire &cias (n), or otherwise, notwith- 
standing execution thereon may not have issued within a 
year after the signing thereof, and that the payment of rent 
for the said premises, or any part thereof between the 
date of the said order and the expiration of the time for 
which the said A,B,t or any person holding under or 
through him, shall be allowed to retain possession, shall 
not be considered as annulling the said judgment, or the 
right to issue such execution. 

As witness my hand, this day of , a. n. 

A,B. 



No. 23. 
Judge's Order for Judgment in Ejectment. 

Doff.on demise "J Upon hearing the attornies or agents for the 
[A.B. tenant.\y\essor of the plaintiff, and the tenant in pos- 
session of the premises sought to be recovered in this 
ejectment, and by consent, I order that the lessor of the 
plaintiff shall be at liberty to sign final judgment herein ; 
and that in the event of the lessor of the plaintiff, his heirs, 
•executors, administrators, and assigns, delaying to sue out 
any writ of possession or otherwise on the judgment to be 
entered up in pursuance of this order, beyond a year and a 
day from the signing of such judgment, it shall not be 
necessary for the said lessor of the plainti£^ his heirs, 
executors, administrators, and assigns to revive the said 
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judgment by scire fcunas or otherwise, but that a writ of 
possession or otherwise may at any time issue without it 
for recovery of the said premises, or such part or parts 
thereof as shall not be in the possession of the said lessor 
of the plaintiff, his heirs, executors, administrators, and 
assigns, or any person or persons holding under him, and 
that the payment of rent for the said premises or any part 
thereoi^ between the date of this order and the expiration 
of the time for which the said A, j9., or any person holding 
under or through him, shall be allowed to retain possession, 
shall not be considered as annulling the said judgment, or 
the right to issue any writ of possession or otherwise. 
Dated the day of ,18 . 

N. C. TiNDAL. 



No. 24. 

Judgment on Judge's Order. 
In the Queen's Bench [ Common Pletu, or Exchequer'], 

On the day of , a. o. \the date of the declaration 
or of the judgment, if the Order was made before de- 
claraiion], 

Middlesex to wit. K Z. by his attorney, &c. [copy 
the declaration to the end, and then on a new line thus"] : — 

Afterwards, to wit, on the day of , in the year 

of our Lord 18 , comes here the said K Z,, by his attor- 
ney aforesaid, and gives the court here to understand and 
be informed, that after he the said K Z. had declared as 
aforesaid, and before this day, to wit, on a certain order 
was made by the Honourable , one of the 

justices of the court of our said Lady the Queen, before 
the Queeu herself in this cause, whereby upon hearing the 
l3 
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attomies or agents on both sides and by eonsent, the said 
justice did order tbat upon payment of £ and interest, 
from the day of then last past, till payment uf the 

debt due from the defendant to the i^ntilFlbr whieh this 
action was brought, together with costs to be taxed and 
paid on or before the day of then next ensuing, all 
frirther proceedings in this cause should bd stayed ; and the 
said justice did further order, that unless the said debt* 
interest, and costs were paid as aforesaid, the said T. Z. 
should be at liberty to sign final judgment and issue exe- 
cution for the amount. And the said K Z. gives the 
court here further to understand and be informed, that 
although the costs in the said action have been taxed at 
a certain sum of money, to wit, £ , whereof the said 
A, B, hath had notice and been requested to pay the same, 
yet the said A. B. hath not paid the said sum of £ 
and interest, amounting together to the sum of £ , or 

such costs, or aay part thereof, which the said A. B, doth 
not( deny. Therefore it is considered that the said K Z. 
do recover against the said A. B. his damages aforesaid, 
amounting to the said sum of £ , and also £ for 

his said costs, by the Court here adjudged to the said A. B. 
with his assent, which said damages and costs in the whole 
amount to £ , and the said C. D, in mercy, &c. [add 
the word* in the marffin cu directed anti^ No, 17.]. 



No. 25. 

Judgment on Judok^s Obdxb in Ejxctxent. 

In the Common Pleas. 

The day of as of Term, a. d. 

London to wit. Richard Roe was attached to answer 
John Doe, &c. [copy the dedamtion to the end, omitting the 
notice, and then on a new line thus] : — 
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And on the day of a. n. , come here the 

parties aforesaid, and abo A» B,, the tenant in possession 
of the premises sought to be recovered in this ejectment, 
and hereupon the said John Doe gives the Court here to 
understand and be informed, that on the day of 
▲. n. , a certain order was made in this action by the 
Ri^t Honourable I& NicheiUu Conyngkam TindaJ, Knight, 
Chief Justice of this Honourable Courts whereby upon 
hearing the attomies or agents for die lessors of the plain- 
tiff, and the tenant in possession of the premises sought to 
be recovered in this action of ejectment, and by their con- 
sent. It was ordered, that the lessors of the plaintiff should 
be at liberty to sign final judgment therein, and that in the 
event of the lessors of the plaintifi^ their heirs, executors, 
administrators, or assigns, delaying to sue out any writ of 
possession, or otherwise, on the judgment to be entered up 
in pursuance of the said order, beyond a year and a day 
from the signing of such judgment, it should not be neces- 
sary for the said lessors of the plainti£^ their heirs, exe- 
cutors, administrators, and assigns, to revive the said judg- 
ment, by scire facias or otherwise, but that a writ of pos- 
session, or otherwise, might at any time issue without it, 
for recovery of the said premises, or such part or parts 
thereof as should not be in the possession of the said lessors 
of the plaintiff, their heirs, executors, administrators, and 
assigns, or any person or persons holding under them or 
either of theuL And it was further ordered, that the pay- 
ment of rent for the said premises or any part thereof, be- 
tween the date of the said order and the expiration of the 
time for which the said^. B,, the tenant in possession of the 
said premises as aforesaid, or any person holding under or 
through him, should be allowed to retain possession, should 
not be considered as annulling the said judgment, or the 
right to issue any writ of possession or otherwise, whereby 
the said John Doe remains in the said action undefended 
against the said Richard Roe, Therefore it is considered 
that the said John Doe do recover of the said Richard Roe 

l4 
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his said term yet to come of and in the respective tene- 
ments aforesaid, with the appurtenances, and also his da- 
mages by him sustained on occasion of the trespass ^md 
ejectment aforesaid. And hereupon the said John Doe 
freely here in court remits unto the said Richard Roe all 
the damages, costs, and charges by him sustained on occa- 
sion of the trespass and ejectment aforesaid. Therefore 
let the s^d Richard Roe be acquitted of the sud damages, 
&c., and go thereof without day, &c. And upon this, the 
said John Doe prays the writ of our Lady the Queen to 
be directed^ to the sheriffs of London, commanding them 
that they cause the said John Doe to have possession of his 
term aforesaid, with the appurtenances, and it is granted 
to him, returnable here immediately after the execution 
thereof. 
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ACCOUNT, in&nt e&iinot state an, 9. 
ACTION, 

in what, warrant given, 28. 107. 

in debt, ejectment, 28. 107. 

cognoyit given in what, 184. 

consent given in what, 192. 
ADVERSE SUIT, 

warrant given in, 4. 

bankruptcy of defendant in, 122. 

6 Geo. 4. c. 16. s. 108., 123. 140. 

1 Wm.4. c. 7. 8.7., 127. 
AFFIDAVIT, 

to set aside warrant or cognovit, on ground of in- 
&ncy, 8. 

to set aside warrant or cognovit for defective attes- 
tation, 39. 

to sign judgment by husband and wife, 80. 

to enter up judgment by plaintiff residing abroad, 88. 

to enter satis&ction, 116. 
AFFIDAVIT FOR FILING, 63. 73. 

must state time of execution, 73. 

entitling, 77. 
AFFIDAVIT FOR ENTERING UP JUDGMENT, 

what it must contain, 91. 

in general myst be made by plaintiff, 91. 

by the plaintiff's attorney, 92. 

by attesting witness, 92. 95. 

refusal by witness to make, 93. 
L 5 
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AFFIDAVIT FOR ENTERING UP JUDGMENT, 

acknowledgment of execution does not dispense with, 
93. 

filed affidavit of execution a substitute for, 96. 

either joint or separate, 96. 

requisites of 
title, 97. 

execution of warrant sworn to, 91 . 97. 
amount due, 97. 

warrant more than twenty years old, 98. 
defendant's being alive, 98. 
AGENT, plaintiflfs attorney's agent cannot attest, 40. 
AGREEMENT, 

subsequent agreement to vary terms, 81* 

contemporapeous agreement to vary terms, 81 . 
ALIEN, wife of, may give warrant or cognovit, 10. 
ALTERATION, 

how affects stamp, 6, 

how affects attestation, 54. 170. 
AMOUNT, 

secured by warrant, SO. 

secured by cognovit, 1 88. 
ANNUITY, 

warrant given for, dispensing with suggestion, 63. 

execution for arrears o^ 112. 

granted by beneficed clergyman, 162. 

setting aside warrant given for, on account of defective 
memorial, 166. 
APPEARANCE, 

entering, before judgment signed, 104. 188. 

giving cognovit implies authority to enter, 179. 

cannot be entered nunc pro tUne, 188. 
ASSIGNEES. See Bankruptct ahd Insolvbncy^ 

appointed under 5 & 6 V. c. 16., 68» 

applying to set aside Instrument, 18. 173. 
ASSIGNMENT, fraudulent under Insolvent Act, 1£;2. 
ASSIGNMENT OF BREACHES. See BkSActtxs. 
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ASSUMPSIT, cognovit in, 184. 
ATTESTATION, 
form of, 22. 

warrant must be attested, 33. 
not necessary to read instrument to the party signing, 

34. 47. 
Reg. Gen. H., 2 W. 4. r. 1. s. 72., 35. 
1 & 2 Vict. c. 1 10. ss. 9. & 10., 86, 37- 53. 
warrant of attorney in ejectment not within the act, 

38 
but a cognovit is, 38. 

attorney must attest on part of defendant, 35. 
must be attorney of superior courts, 38. 
attorney's clerk not sufficient, 38. 
need not be attorney of particular court, 38. 
must have taken out certificate, 39. 
partly introduced by defendant as attorney, 39. 57. 
attorney attesting may be prisoner, 40. 
courts of Lancaster and Durham, 40. 
plaintiff's attorney or agent not sufficient, 4].^ 
plaintiff paying the attesting attorney, 43. 47. 
attorney must be named by defendant, and attend at 

hit request, 43. 
suggestion by plaintiff and adoption by defendant, 43. 
informing defendant of nature and effect of warrant or 

cognovit, 47. 
dispensing with such explanation by defendant, 48. 

57. 
where defendant a marksman, 48. 
attorney must subeeribe his name, 49. 
declare himself to be attorney, 41. 49. 
state that he subscribes as such, 49. 
where there are two attestations, 53. 
defendant himself an attorney, 53. 
other professional men, 53. 
alteration of instrument, 54. 
L 6 
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ATTESTATION— (co«ftnt«rf) 

where defendant in custody in Ireland, 55. 

waiver of irregularity, 55. 172. 

defendant may take advantage of irregularity, 

though bankrupt, 55, 
precedent act of defendant may waive, 56, 
witness to the attestation, 57. 
of cognovit, 187. 

cognovit in ejectment must be attested, S8. 
not necessary to consent to judge's order, 194. 
ATTORNEY, See Attestation. 
appointment of, 1, 7. 
changing of, 1. 
infant cannot appoint, 7. 
feme covert cannot appoint, 8. 
attorney cannot take security for future costs, 18. 
to whom warrant directed, 24. 
neglecting to write defeazance on warrant, 58. 
ATTORNEY, WARRANT OF. See Warrant. 
BAIL, where discharged by giving cognovit, 179. 
BANKING COPARTNERSHIP, warrant given by 

public officer of, 61. 
BANKRUPT taking advantage of irri^ular attestation, 

55. 172. 
BANKRUPTCY. 

bond taken with warrant where bankruptcy or insol- 
vency contemplated, 4. 
defeazance written on same paper as warrant, 58. 
filing warrant or cognovit, 64. 
registering warrant or cognovit, 65. 
of plaintiff, 118. 
of defendant, 119. 
time of bankruptcy, 120. 

where there is mala fides on part of defendant, 121. 
time of seizure of goods by sherifi^ 121. 
notice by creditor of act of bankruptcy, 12a 132. 
fraud on his part, 121. 
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BANKRUPTCY, 

6 G. 4. c. 16. s. 81., 69. 122. 138. 

s. 82., 129. 

s. 108., 123, 127. 138. 198. 

executions levied more than two months before 

fiat, protected, 74. 122. 
except on judgments by de&ult, confession, or 

nil dicit, 126. 

1 W. 4. c. 7. S.7., 127. 136. 

2 & 3 Vict. c. 29., 129. 
fraudulent preference, 132. 145. 

sale complete although money in the sheriff's 

hands, 132. 
time of issuing fiat, 1 50. 
of parties to cognovit, effect of, 1 18. 190. 
of parties to consent to judge's order, 198. 

probably not within s. 108 of 6 G. 4. c. 16., 198. 
BARON AND FEME. See Feme Covert. 
BENEFICED CLERGYMAN, 
where defendant is, 156. 
charging beneficemnder 13 Eliz. c. 20., 161. 
BILLS AND NOTES, 

how affected by usury laws, 13. 
warrant of attorney for, 87. 
BILL IN EQUITY, agreement not to file, 186. 197. 
BOND, 

warrant given with, 3. 62. 
where bankruptcy or insolvency anticipated, 4. 
action of debt on, 28. 
BREACHES, ASSIGNMENT OF, 
not necessary in case of warrant, 28. 
but otherwise as to cognovit, 28. 186. 
dispensing with, 61. 
CAPIAS AD SATISFACIENDUM, arrest under, 

114. 
CASUAL EJECTOR, judgment must be signed in 
name of, 107. 
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CERTIFICATE, 

attesting attorney must have taken out, S8. 

of bankrupt defendant, when a bar, 119. 
CHANGING ATTORNEY. See Attorniy. 
CLERGYMAN. See Bknxficed Clsrgtman. 
CLERK TO ATTORNEY, cannot attest, 38. 
COGNOVIT, 

nature of, 177. 

must be in an existing suit, 177. 

terms should be incorporated with instrument, 177. 

must be so in cases of bankruptcy or insolvency, 178. 

may be given for part, 178. 

giving cognovit implies authority to enter appearance, 
179. 

when bail discharged by giving, 1 80. 

stamp, 181. 

parties to, 182. 

consideration, 182. 

form of, 183. 

entitling, 184. 

in what action, 184. 

costs, 185. 

retraxit, 185. 

writ of error, 186. 

dispensing with scire &cias, 28. 186. 

signing, 187. 

attestation, 187. 

in ejectment requires attesting, 38. 

filing, 187. 

revocation of, 187. 

judgment when signed, 188. 

judgment how signed, 188. 

execution, 190. 

effect of bankruptcy or insolvency, 1 90. 

setting aside, 191. 
COMMISSION. See Bankruptcy. 
COMMON PLEAS, action in, 24. 
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CONDITION, of warrant or cognovit must be written 

on same paper as instrument itself, 57. 178. 
CONSENTS TO JUDGMENT. See Oeder. 
nature of, 192. 
given in existing suit, 192. 
stamp not necessary, 192. 
form of, 193. 
costs, 194. 

no attestation necessary, 1 94. 
when judgment to be signed, 196. 198. 
dispensing with scire faciast 197. 
how order obtained on, 195. 
filing, 197. 
revocation, 197. 
bankruptcy or insolvency, effect of, 198. 

CONSIDERATION. See Usurt.— Gaming Fraud. 

— Insolvknct. 

warrant or cognovit must be founded on good con- 
sideration, 12. 
court will at any time enquire into it, IS. 
immoral consideration, 18. 
where instrument given to attorney to secure future 

costs, 18. 
to induce a withdrawal of attachment, 18. 
court will refer to master, or direct issue to enquire 

into consideration, 19. 169. 
consideration good in part, 16. 170. 
for cognovit, 12. 182. 
for consent to judge's order, 1 93. 
COPY, 

of warrant or cognovit obtainable, 66, 
Sfing copy or original, 75. 
COSTS, 

after dissolution of partnership, one partner cannot 

bind firm to pay costs, 12. 
costs secured by warrant, 30^ SI. 86. 
of signing judgment, 105. 
when proveable under commission, 119. 
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COST— (con<tnii«rf) 

on setting aside instruments, 175. 

agreed on in cognovit, 185. 

marked when judgment signed, 189. 

named in consent to judge's order, 194. 

taxation o^ 86. 105. 190. 197. 
COURT, 

in what court warrant given, 24. 

former difference of the practice of the courts in cases 
of usury, 24. 

of Lancaster and Durham, 40. 
COVENANT, cognovit in action of, 184. 
COVERTURE. See Feme Covert. 
CUSTODY, stamp on warrant given by party in, 6. 
DAMAGES, confessed in cognovit, 185. 
DEATH, 

of sole defendant, 77. 

of sole plaintiff, SO. 77. 

scire facias on death of parties, 60. 

of attesting witness, 95. 

of one of several parties before judgment, 25. 31. 105. 

between judgment and execution, 1 14. 

of sole plaintiff or defendant after judgment, 114. 

of parties to cognovit, 187. 
DEBT, 

warrant given in, 28. 

cognovit given in, 184. 
DECLARATION, how made out, 107. 189. 
DEED. See Bond. 

warrant need not be by, unless it contain release, 33. 
DEFEAZANCE, 

of warrant, what, 3. 

does not require separate stamp, 5. 

form of, 23. 

must be signed, but need not be sealed, 33. 

must be written on same paper as warrant, 57. 

consequences of neglecting the rule, 58. 
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DEFEAZANCE, 

in bankruptcy or insolvency, 58. 

where paper not large enough to contain all the stipu- 
lations, 58. 

terms of defeazance, 59. 

debt payable by instalments, 59. 

interest claimed by, 59. 

dispensing with scire facias, 60. 

signing of defeazance, 62. 

witness to, 62. 
DEMAND, 

when requisite, 83. 111. 

must be subsequent demand where there has been a 
tender, 88. 
DEMURRER, withdrawal of, 185. 
DOCQUETTING JUDGMENTS abolished, 105. 
DURHAM, COURTS OF, 40. 
EJECTMENT, 

warrant given in, 28. SO. 

warrant in ejectment need not be attested, 38. 

judgment in must be in name of nominal plaintiff, 
107. 

cognovit given in, 184. 

cognovit must be attested, 38. 
ENTITLING, 

affidavit of execution, 77. 

cognovit, 184. 
ENTItY OF SATISFACTION, 

on warrant or cognovit, 66, 155. 

on the roll, 118. 
ERROR, WRIT OF, 

By in&nt or feme covert, 9. 

agreement not to bring, 109. 186. 197. 
ERRORS. See Release. 
EXECUTION, 

of warrant or cognovit. See Attestation, Signing. 

complete before bankruptcy, 70. 
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EXECUTION— (conftnuerf) 
Scire facias for. 60. 

on the judgment when to usue, 59. 110. 
debt payable by instalments. 111. 
for arrears of annuity, 112.- 
writ of, must pursue judgment, 112. 
by ca. sa., 1 14. 

setting aside execution for excess, 114. 
on judgment on cognovit, 190. 110. 
on judgment by judge's order, 1 98. 
EXECUTORS AND ADMINISTRATORS, 

warrant of one authorising judgment against all, 

bad, 11. 
Scire facias by or against, 60. 
authorised to enter up judgment, SO. 78. 188. 194. 
FEME COVERT, 

cannot make warrant or cognovit, 8. 
even though divorced k mensa et thoro, 9. 
or where she has acted as feme sole^ 9. 
court will not always interfere summarily, 9. 109. 
sole trader cannot give warrant or cognovit, 9. 
even though warrant not under seal, 10. 
warrant to feme covert void, 10. 
may give warrant or cognovit when husband trans- 
ported, 10. 
or where he is an alien, 11. 
coverture of defendant will avoid instnunent generally, 

notwithstanding release, S2. 
marriage of feme sole defendant, 79. 
marriage of feme sole plaintiff, 80. 
FIAT. See Bankrdptct. 

substituted for commission, 122. 
,time of issiung, 150. 
FILING, 

warrants and cognovits must be filed, 63. 187. 
absence o^ only vacates instruments as against as- 
signees, 69. 
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FILING, 

defeasible for want of, at any time, 69. 

what eqniralent to filing, 72. 

filing afiidavit of execution, 73. 

how 21 days for filing reckcmed, 75. 

how filed, 75. 

on signing judgment, 105. 18^. 

terms written on same paper as instrum>ent where 
filing requisite, 58. 158. 179. 
Consent at judge's chambers, 1 96. 
FORGERY, setting aside forged warrants or cognovits, 

170. 
FRAUD, 

of infiint will not make valid his warrant or cog- 
novit, 7. 

of feme covert, 9. 

warrant given to defraud creditors is void, 17. 

of defendant in introducing attorney who is not one, 39. 

on part of execution creditor, 121. 

fraudulent preference, 128. 132. 146. 152. 154. 

setting aside instrument for, 160. 
GAMING, 

gaming consideration avoids the warrant, &e. 14. 

but where bills were in the hands of bonIL fide holders, 
court refused to set aside cognovit given for the 
amount, 14. 

or where fraud on the part of defendant, 15. 
HUSBAND AND WIFE. See Feme Covert. 
IMPRISONMENT, 

of insolvent, time at which assignees* title accrues, 
67. 151. 

when held to commence, 155. 
INCIPITUR, of declaration, 104. 188. 
INFANT, 

cannot give warrant of attorney or cognovit, 7. 

even for necessaries, 7. 

nor though frttud is shewn, 7. 
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I NF ANT— (conftnwcrf) 

cannot state an account, 8. 

warrant by infant and another, good as to the other, 8. 

affidavit to set aside warrant must show positively that 
party was infant, 8. 

proof of register of baptism not alone sufficient, 8. 

infancy may be taken advantage of to set aside in- 
strument notwithstanding release, 32. 
INSANE PERSONS, 

demand made on, 83. 

signing judgment against, 90. 

affidavit for leave to ^n judgment by, 92. 
INSOLVENCY, 

bond given with warrant where insolvency antici- 
pated, 4. 

warrant given by insolvent for debt barred, 15. 

agreement to omit from the schedule a debt for which 
cognovit was held, 15. 

warrant given for old and new debt, void as to the 
former, 16. 

insolvent must plead his discharge, if action brought, 
and if he give warrant the court will not set it aside, 
17. 

defeasance must be written on same paper as war- 
rant, 58. 

filing warrant or cognovit, 66, 

7 G. 4. c. 57. s. 28., 156. 

7 G. 4. c. 57. s. 33., 66. 150. 158. 

1 & 2 Vict. c. 110. s. 55., 156. 

1 & 2 Vict. c. 110. S.59., 151. 154. 

1 & 2 Vict. c. 110. s. 61., 152. 198. 

there must be sale as well as seizure before imprison- 
ment to render execution valid, 1 53. 

when imprisonment commences, 155. 

defendant, a beneficed clergyman, 156. 

5&6 Vict. c. 116., 157, 158. 
Of parties to cognovit, effect o^ 118. 190. 
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INSOLVENCY, 

Of parties to consent to judge's order, 198. 
INSTALMENTS, 

debt payable by, 59. 

dispensing with suggestion, 61. 

judgment on debt payable by, 86. 

execution for each, 88. 111. 113. 

stamp on cognovit where sum payable by, 181. 
INTEREST. See Usury, 30. 59. 113. 
INTERLOCUTORY JUDGMENT, 28. 
IRELAND, warrant given in, 55, 
ISSUE, court will sometimes direct, 19. 115. 169. 
JOINT WARRANT. See Parties. 
JUDGE'S ORDER. See Order. 
JUDGMENT, 

reference of, 26. 

relation to previous term abolished, 27. 77. 84. 

entering nunc pro tunc, 27. 

entering on death of parties, 30, 31. 105. 

by nil dicit, 31. 

time of signing, 59. 80. 

upon what terms, 81. 

parol agreement to vary, 81. 

terms must be strictly followed, 82. 

demand previously to, 83. 

signed as of a term, 84. 

taxing costs before, 86. 

debt payable by instalments, 86. 

may be issued for each instalment without leave of 
court, 88. 

must be subsequent demand before judgment, after 
tender of amount, 88. 

plaintiff residing abroad, 88. 

when leave of court necessary before signing, 89. 

affidavit for. See Affidavit. 

how signed, 103. 

must strictly pursue warrant, 107. 
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JUDGMENT— {amftn«aO 

in ejectment, 107. 

scire ^ias, 108. 

writ of error, 109. 
when to be signed on cognovit, 188. 

how signed, 188. 

production of cognovit, 189. 

no declaration is necessary to be filed <Mr delivered, 189. 

withdrawal of plea, 189. 

costs, 190. 
by consent to judge's order, 198. 

no leave requisite, 198. 
JURISDICTION, 

of the courts over warrants and cognovits, 14. 19. 109. 

not affected by the release, 33. ' 

enforcing agreement to vary terms, 81. 
JURY, court will direct issue to, 19. 115. 169. 
LACHES, will not aid defective execution of iDstrument, 

172. 
LANCASTER, courts of, 40. 
LANDS, registering judgment to bind, 105. 
LIMITATIONS, warrant not a Specialty within Statute 

o^89. 
LUNATIC. See Insane Person. 
MARKSMAN, 48. 
MARRIAGE. See Feme Covekt. 
MASTERS, reference to, to enquire as to coosideimdon, 
15. 19. 169. 

reference to, to enquire as to amount due, 114. 
MONEY HAD AND RECEIVED, 

action for, against execution creditor, 71. 

action for, against sheriff 153. 
MORTGAGE, warrant accompanying, 8. 
MUTUATUS, judgment on, 28. 107. 189. 
NAME, 

alteration of, in warrants, 170. 

mistake in, in enteriiig judgment, 107. 
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NECESSARIES, infant cannot give warrant or cognovit 

for, 7. 
NIL DIGIT, 

judgment by, SI. 

void in case of bankruptcy, 124. 126. 
NOTICE, 

of waiving costs, 86. 

of act of bankruptcy, to execution creditor, 121. 123. 
149. 

of act of bankruptcy, to sheriff, 134. 136. 

notice to sheriff's officer, not notice to eKeeution cre- 
ditor, 149. 

general notice to creditor sufficient, 150. 
NULLITY, 

warrant or cognovit ^ven by in&nt is, 7. 32. 

where defective attestation, 55. 
NUNC PRO TUNC, 

entering judgment, abolished, 26. 

except where delay, that of the court, 27. 
ORDER, JUDGE'S, for taking warrantoff the file, 75. 
ORDER, JUDGE'S, ON CONSENT. See Consbnt. 

how obtained, 196. 

form of, 196. 

registering judgment on, 197. 

execution on, 198. 

setting aside, 199. 
PARTIES, 

to warrant. See Infant Feme Covxrt. — Ex- 

KCUTOR. PaRTHXR. 

parties giving warrant, how stated, 25. 

warrant, several as well as joint, 25. 

where given by more than two, 25. 

to whom warrant given, SO. 

scire fiicias on change of, 60. 

judgment by or against, 77. 
to cognovit, 7. 1 82. 
to consent, 193. 
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PARTNERS, 

one cannot give warrant or cognovit to bind firm, 1 1 . 

even though warrant not under seal, 12. 

but with consent of others he can, 12. 

cannot bind firm after dissolution, 12. 
PENALTY, on getting warrant or cognovit stamped after 

execution, 6. 182. 
PLEA, retraxit of, 185. 189. 
PREFERENCE. See Fraud. 
PRISONER. See Insolvency. 

stamp on warrant given by, 5. 

attesting attorney, may be, 40. 
PROCEEDINGS, STAY OF, by judge at chambers, 

159. 
PROMISSORY NOTE. See Bills and Notes. 
READING, of warrant or cognovit to defendant unneces- 
sary, 34. 48. 
REFERENCE TO MASTER. See Master. 
REFERENCE OF JUDGMENT. See Judgment. 
REGISTERING JUDGMENTS, 

to bind lands, 105. 

1 & 2 Vict. c. 110. s. 19., 106. 

2&3 Vict.c. 11., 105. 
on judge's order, 197. 
RELEASE, 

of errors in warrant, 32. 109. 

what eflfect, 32. 

must be by deed, 33. 
RELICTA VERIFICATIONE, in judgment on cog- 
novit, 185. 
REMITTITUR DAMN A. See Appendix, Na 19. 

and 21. 
RETRAXIT, of plea or demurrer, 185. 189. 
REVOCATION, 

warrant cannot be expressly revoked, 77. 

but may by circumstances, 77. 

death of either party, 77. 
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REVOCATION— (conitmierf) 

judgment authorised after death of plaintiff, 78. 
marriage of feme aole deiendant» 79* 
marriage of feme sole plaintiff, 80. 

of cognovk, 187. 

of consent to judge's order, 197. 
ROLL, 

incipitur on the, 104. 189. 

suggestion on, in case of death, 105. 114. 
SATISFACTION, ENTRY OF. See Ent»t. 
SCIRE FACIAS, 

dispensing with, 60. 108. 114. 186. 197. 

on change (tf parties, 61. 

to obtain execution after a year, 61. 

in case of amiuiti^s, 61. 

in case of death, 114. 188. 

in case (tf bankruptcy, 119. 
SEALING, warrant must be sealed where it contains 

release, 33. 
SEARCHING, master's books, 64. 76. 
SECRET WARRANTS OF ATTORNEY, 63. 
SECURITY, 

warrant given as, 3. 

together with bond, 28. 

joint security of two defendants^ 85. 

continuing, 88. I6l. 

meaning o^ in 6 Geo. 4. c 16. s. 108., 132. 134. 

cognovit, 177. 
SEIZURE. See Bankruptct. 

time of with reference to bankruptcy, ISO. 125. 
SEQUESTRATION, of benefice, 156. 161. 
SERVICE, of rule for judgment, 108. 
SETTING ASIDE, 

jurisdiction of the courts, 33. 

at the instance of plaintiff, 175. 

at the instance of defendant, 55. lOS. 172. 
M 
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SETTING ASIDE— (conhnttcrf) 

at the instance of his assignees, 18.1 73. 

other persons, 17. 55, 174. 

for defective consideration, 12 — 19. 

for defective attestation. See Attestation. 

for fraud, 159. 

warrant given to charge benefice, 161. 

warrant given to secure annuity, 166. 

warrant given to attorney not readmitted, 167. 

application will not be granted by judge at chambers, 

159. 
courts sometimes direct issue, 168, 169. 
where they will not interfere summarily, 19. 169. 
for part only, 170. 

defendant may apply although bankrupt, 172. 
laches in making application, 172. 
objections by third party must be substantial ones, 

174. 
costs, 175. 

on terms of no action being brought, 176. 
proceeding with action after, 176. 191. 
cognovit, 159. 191. 
order made by consent, 199. 
SHERIFF, levying execution after bankruptcy or insol- 
vency, 120. 159. 
SIGNING, 

warrant and defeasance, 33. 
attestation, 49. 
witness to, 57. 
cognovit, 187. 
STAMP, 

warrant of attorney, how stamped, 5. 
when accompanied by bond, &c., 5. 
given by prisoner, 5. 
alteration of warrant, 6. 
given by two, and one in custody, 6. 
need not be stamped when given, 6. 
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STAMP, 

cognovit, how stamped, 181. 

when amount under 20/. none required, 181. 
where amount payable by instalments, 182. 
stamp, according to sum secured, 182. 
obviating want of, 1 82. 
consent, stamp to, not necessary, 192. 
STAY OF PROCEEDINGS. See Procbkmkgs. 
SUGGESTION, of death on the rbll, 105. 1 14. 
SUGGESTION OF BREACHES. See Breaches. 
SUMMARY JURISDICTION, 

court will not exercise except in clear cases, 19. 168. 
nor in questions between execution creditors and as- 
signees, 135. 169. 
SUIT. See Action — Adverse Suit. 
SUMMONS, WRIT OF, to support cognovit, duration 

of, 179. 
SURETY, authorising execution by, against principal, 

87. 110. 
SWEARING, affidavit for filing, 76. 
TAXATION. See Costs. 
TENDER, of amount of warrant or cognovit before 

judgment, 88. 
TERM, 

reference of judgment to, 26. 77. 84. 
authorising judgment in, 27. 84. 
TERMS, 

courts will vacate warrant or cognovit on the ground 

of usury, without terms, 14. 
of defeasance, written on same paper as warrant or 

cognovit, 57. 178. 
on which judgment to be signed, or execution issue, 

80. 
on which cognovit given, to be incorporated with it, 
177, 178. 
TITLE. See Entitling. 

M 2 
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TORT, cognoyit in action o^ 184. 
TROVER, by assignees, 7a 74. 153. 
USURY, 

consideraticm for wananft or eognonl muit not be 
usurious, 12. 

stipulating for larger amount of mterert, where prin- 
cipal not put in risk, not usury, IS. 

statutes 3 &4 W. 4. o. 98. s. 7., I Tiet c. 8a, 3 & 8 
Viet c 37. 8. 1., la 

late statute does not apply to lands, or to bills of ex< 
change or promissory notes having more than 12 
months to run, 14. 

courts will avoid instrument without iaqiosing terms, 
14. 24. 

setting aside for> 171. 
VOID. See Nullbpt. 
WAIVER, 

of irregularity in attestation, 55. 172. 

of costs, 86. 
WARRANT OF ATTORNEY, 

origin of, 1. 

nature of, 2. 

may be given whether action depending or not, 3. 

accompaniment to bond, mortgage, &c., 3. 

in ejectment aocorapanying logsos, 3. 

in what suit, 5. 

stamp, 6. 

parties to warrant, 7. See Invamv, Fam Gotk&t, 
Executor, PARTimi. 

eonsideration. See that Title. 

form of, 1 9. 

form of defeasance, S3. 

to whom directed, 24. 

m what court, 24. 

parties giving, 25. 

reference of judgment, 26. 
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WARRANT OF ATTORNEY^(c(m«n«erf) 
in what action, 28. 
for what amount, 30. 
to whom given, 30. 
what judgment, 31. 
costs, 31. 

release of errors, 32. 
signing and sealing, 33. 
attestation, 33. 
witness to signing, &c., 57. 
defeasance, 57. 
filing, 63. 

directions for filing, 75. 
revocation, 77, 
judgment, when ngned, 80. 

only an answer to action for money secured by it 
when judgment signed, 89. 

leave of court necessary for, 89. 

requisites of affidavit, 97. 
judgment, how signed, 103. 

scire facias, 108. 

writ of error, 109. 
execution, 110. 

entering satisfaction on warrants, 115. 
bankruptcy, 118. 
insolvency, 150. 
setting aside, 159. 

does not constitute a debt by specialty, 89. 
WARRANT OF ATTORNEY TO AUTHORISE 

ENTRY OF SATISFACTION, 118. 
WARRANT OF ATTORNEY TO SUE AND DE- 
FEND, 
its nature and effect, 1. 
formerly in writing, I. 
necessity of filing abolished, 2. 
WIFE. See Feicx Covxrt. 
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WITNESS. See Attestation. 

to attesUtion, 22. 57. 

to defeazance, 62. 

affidavit of execution by, for filing, 76. 

affidavit of execution by, for judgment, 92. 
WRIT, 

must be sued out to warrant cognovit, 178. 

in case of consent, 192. 

duration of, 179. 
WRIT OF ERROR. See Emaoa. 
YEAR, JUDGMENT AFTER A. See Scim Facias. 
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